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Court of Appeals of the District of Columbia 


No. 4102. 

Edmond C. Fletcher, Appellant, 

vs. 

Sherman Kellogg. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 39138. . 

Sherman Kellogg, Plaintiff, 
vs. 

Edmond C. Fletcher, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed June 27, 1921. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 39138. 

Sherman Kellogg, Plaintiff, 
vs. 

Edmond C. Fletcher, Defendant. 

To the Supreme Court of the District of Columbia: 

Plaintiff states as follows: 

I. That plaintiff, Sherman Kellogg, is a citizen of the United 
States and a resident of the State of Kansas, his post office address 
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l>eing Stanley, Johnson County, Kansas. He bring9 this suit in his 
own right. 

That defendant, Edmond C. Fletcher, is a citizen of the United 

States and is now temporarily residing in the District of Columbia, 

his post office address being Wardman Park Inn, Washington, D. C. 

That plaintiff is more than eighty-eight (88) years of age and 

has been during most of his active life engaged in the business of 

farming and stock raising in said State. 

That defendant is an attornev at law and has been since Novem- 

% 

ber 6, 1919, practicing his profession in the Courts of the District 
of Columbia. 

II. That plaintiff is a brother and one of the residuary legatees 
and devisees under the will of the late William Pitt Kellogg, de¬ 
ceased, who died in the District of Columbia, of which he was on 

said date a resident, on August 10, 1018, leaving a last will 

2 and testament which has been duly admitted to probate and 
record in the District of Columbia, a copy of which is hereto 

attached and marked “Exhibit A" and prayed to be taken and con¬ 
sidered as a part hereof. 

That plaintiffs said brother, William Pitt Kellogg, died seized 
and possessed of a considerable estate, consisting of a large number 
of separate tracts of land, buildings and apartments located in the 
City of Washington, District of Columbia, and of a large amount 
of personal property consisting of stocks, bonds and securities, auto¬ 
mobiles, household furniture, paintings, bricabrac and effects; that 
under the terms of the last will and testament of the said William 
Pitt Kellogg, as by reference thereto will more fully appear, his said 
estate was disposed of under three general heads as follows, to-wit: 

(a) Some forty odd thousand dollars by specific bequests went to 
certain friends and relatives of the deceased and charitable institu¬ 
tions. 

(A) Between Two Hundred and Fifty and Three Hundred Thou¬ 
sand Dollars, consisting of real estate and personal property, was 
directed to be conveyed to a trustee to lx? held in trust during the 
lifetime of one Bessie Iv. Denlev and one Marv K. Wills, who were 
to enjoy the use of the ineome therefrom during their said lifetime. 

( c ) The remainder to be divided equally among the “right heirs 
at law and next of kin’’ of decedent. 

That said last wil and testament was and is indefinite and un¬ 
certain in some of its provisions and questions as to the meaning, 
purpose and intent of the testator have been raised and are being 
urged by defendant concerning its provisions. 

III. That at the time plaintiffs brother, William Pitt Kellogg, 
died on August 10, 1018, or soon thereafter, the defendant was in 
Washington, D. C. and learning of the death of plaintiff's brother, 

interested himself in the details of the will and property left 

3 by plaintiff’s said brother and thereupon suggested to plain¬ 
tiff that plaintiff employ defendant to act for him as his 

attorney in said matter. 

That plaintiff was informed by defendant that defendant was at 
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that time practicing law in the District of Columbia and was a resi¬ 
dent of said District and admitted to the bar of the Courts thereof. 
Plaintiff has, however, been credibly informed, and upon such in¬ 
formation, aver9 that defendant was not admitted to the bar of this 
Honorable Court until the 6th day of November, 1919, nor to the 
bar of the Court of Appeals of the District of Columbia until De¬ 
cember 8, 1920. 

That defendant advised plaintiff that the trust attempted to be 
created under Item Four of the will of his said brother, was insuffi¬ 
cient and invalid and that in the event its invalidity was estab¬ 
lished, plaintiff and his children^ as well as all other direct heirs and 
blood relations relations of William Pitt Kellogg would each derive 
a much larger portion individually of said estate and at a much 
earlier date than they would if the provisions of tern Four were per¬ 
mitted to stand unchallenged. 

That defendant solicited and urged plaintiff, as well as other rela¬ 
tives, to permit suits and proceedings to be brought for the purpose 
of testing in the courts the validity of said Item Four. 

IV. That thereupon, negotiations were had which resulted in 
plaintiffs employing defendant under a written contract to act for 
plaintiff as his attorney in said matter ; that the copy of said con¬ 
tract which was given plaintiff was deposited among plaintiff’s effects 
in a vault of a bank at Stanley, Kansas, where plaintiff resides, which 
vault was broken into and blown up by thieves and the said con¬ 
tract papers and effects of plaintiff were stolen or destroyed and, 
therefore, plaintiff is unable to set forth a copy thereof; however, 
plaintiff understands and believes and therefore alleges that defend¬ 
ant has a copy thereof. 

4 That defendant acted as plaintiff’s said attorney under said 

contract during the latter part of 1918 and the first three or 
four months of 1919, when plaintiff became dissatisfied with the 
terms thereof and further negotiations resulted in the cancellation 
and surrender by mutual agreement of the aforementioned contract 
and the making on the loth day of April, 1919, of a new contract 
covering the same subject matter, but upon different terms. A full, 
true and correct copy thereof is attached hereto marked “Exhibit B” 
and made a part hereof. 

V. That defendant acted as plaintiff’s attorney in said matter 
under said contract from that date until on or about December 4, 
1920, when plaintiff cancelled it and revoked said defendant’s author¬ 
ity thereunder: 

During the period last aforesaid the defendant filed in this Hon¬ 
orable Court in the name of this plaintiff as the plaintiff therein 
a suit No. 37808 on the equity side thereof, praying for an inter¬ 
pretation of the provisions of the said will of the said William Pitt 
Kellogg, and that the executor thereunder might receive directions 
from this Honorable Court as to its duty in the administration of 
said estate. The bill of complaint filed by the defendant therein, 
which was entitled “Petition for Construction of last will and testa¬ 
ment” was dismissed by this Honorable Court on October 26, 1920, 
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for lack of jurisdiction. The defendant, notwithstanding his author¬ 
ity to represent plaintilf had been revoked as aforesaid, thereafter 
filed in the Court of Appeals an appeal from said decree, said appeal 
having been taken in the name of this plaintiff and by the defend¬ 
ant purporting to act as plaintiff’s attorney notwithstanding the re¬ 
vocation of his authority as aforesaid. Said appeal is still pending. 
Since December 4, 1920, said defendant has not been authorized to 
represent plaintiff in any matter whatsoever. 

5 VI. That during the time between the date of the original 
contract in 1918, and December 4, 1920, plaintiff and defend¬ 
ant had numerous financial transactions as will hereinafter appear, 
the exact number and nature of which, plaintiff is unable to 9tate be¬ 
cause he did not keep memoranda or record of the dates, amounts, 
nature or details thereof, and has now no account or data showing the 
true amounts, dates, or extent thereof, but avers that the defendant is 
indebted to him in a large amount, to-wit: more than $3,000.00 as 
plaintiff verily believes. 

VII. That said accounts and transactions are long, numerous, com¬ 
plicated and involved and cover dealings from about April 15, 1918 
to December 4, 1920, aggregating several thousands of dollars. 

That said accounts and transactions and the aforesaid indebted¬ 
ness of defendant to plaintiff grow out of the confidential and highly 
fiduciary relationship, to-wit: that of attorney and client existing 
between them during all of said period. 

That said accounts and transactions involve a large number of 
promissory notes aggregating several thousands of dollars which the 
defendant by overreaching and numerous flagrant abuses of his in¬ 
fluence and relationship with plaintiff, to-wit, as his attorney, in¬ 
duced and persuaded plaintiff to execute and deliver to one or more 
bank in Kansas City, Missouri. 

That said banks, as plaintiff understands and believes, are the 
Midwest Reserve National Bank and the Gates City National Bank 
and perhaps others; that at least some of said notes and probably 
all were originally executed by plaintiff and defendant as joint 
makers; that plaintiff cannot now’ tell which of said notes w^ere given 
for proper and legitimate expenses for which he is or was liable 
for under said contract and which, therefore, were w’rongfully ob¬ 
tained as hereinafter stated; that all of said notes were re- 

6 new’ed one or more times, but in a number of instances the re¬ 
newal notes w’ere not signed by defendant; that the proceeds of 

the original notes w’ere in some instances deposited to the joint account 
of plaintiff and defendant in said banks; and the defendant has 
obtained and has the possession of the checks upon which the bank 
paid out said proceeds; that in some other instances said proceeds 
were either deposited to the sole eredit of defendant or the defend¬ 
ant obtained the proceeds therefrom by inducing plaintiff to issue 
checks on said deposits in favor of defendant, or if not draw r n in his 
favor, in favor of the hank or this plaintiff, but in each case deposited 
to the credit of the defendant; that the proceeds from the remainder 
of said notes were probably credited to the account of plaintiff, 
but for the most part, appear to have been checked out and paid 
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to the defendant; that plaintiff is now unable to determine, either 
from memory or from the meager and inadequate records he has 
or from the correspondence he has received from the defendant, 
the true dates, amounts or purpose of said various notes, but does 
know and, therefore, alleges that he has paid all of said notes and 
the interest thereon to said banks, notwithstanding said notes were the 
joint obligations and debts of plaintiff and defendant and notwith¬ 
standing that the proceeds from all of said notes were actually ob¬ 
tained and used by the defendant, as plaintiff is informed and 
believes and, therefore, alleges, for his own use and benefit; that 
plaintiff is unable to state the amounts paid to defendant from the 
proceeds thereof or the amounts received and used by plaintiff there¬ 
from or the portion thereof that defendant used, if any, for the use 
and benefit of plaintiff; plaintiff states, however, that if any portion 
thereof was used by the defendant for legitimate and proper ex¬ 
penses for which plaintiff was liable, he is willing and hereby con¬ 
sents that the Court may give defendant credit therefor and charge 
the same in the final accounting against the plaintiff. 

That plaintiff is now informed and believes, and so believing 
alleges, that defendant wrongfully induced plaintiff to sign said 
notes for the purpose of raising money for defendant to de- 
7 fray his expenses and maintain him in luxurious quarters 
in the Powhatan and Shorcham Hotels in Washington, D. C. 
and for other purposes; that plaintiff was not and is not liable to 
defendant under their said contract or for any other reason for 
said expenses, and was under no obligations to furnish defendant 
with said funds: that plaintiff would not have signed said notes 
and incurred said obligations for the aforesaid purposes except for 
the false and fraudulent representations and inducements of de¬ 
fendant as herein alleged. 

VIII. Plaintiff further states that during the course of the rela¬ 
tion of attorney and client as aforesaid, the defendant at various 
times collected large sums of money from the firm of Thomas J. 
Fisher & Company and probably others, which money was plaintiff's 
part and share of the rentals collected from real estate belonging 
to the estate of said William Pitt Kellogg, deceased. 

That plaintiff is unable to state the exact amount or dates when 
said collections were made, hut believes and therefore alleges that 
defendant collected all of plaintiff’s share of said rentals for the 
months of July, August, September, October, 1920. and probably 
others, for which he has made no accounting and refuses so to ac¬ 
count to plaintiff and that the total of said moneys amounts to several 
hundreds of dollars. 

IX. Plaintiff further states that in the month of June, 1920, de¬ 
fendant falsely and fraudulently represented and stated to plaintiff 
and his agents and representatives that the Union Trust Companv 
of Washington, D. C. and one George E. Fleming had become and 
were liable to this plaintiff for damages in about the sum of 
$3,000.00: that defendant falsely and fraudulently stated and rep¬ 
resented to plaintiff and his said agents and represent dives that said 
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parties had become liable to plaintiff for said damages because of 
certain statements made by the aforesaid George E. Fleming as an 
officer and agent of the aforesaid Trust Company at the time 

8 he filed in the office of the Register of Wills the last will and 
testament of the aforesaid William Pitt Kellogg, deceased, 

to the purport and effect that said George E. Fleming or the said 
Union Trust Company knew of no prior last will and testament of 
said deceased; that said defendant stated and represented to plain¬ 
tiff and his agents and representatives that said statement and the 
affidavit made to that effect by the said George E. Fleming was 
false and untrue as said Trust Company and said Fleming well knew, 
and that because of the filing of said affidavit and the alleged false 
statement therein contained, this plaintiff had incurred some $3,- 
000.00 of expenses in the way of attorney's fees, court costs and other 
items of expense, which he would not have incurred and expended 
had said alleged false statement not been made; that said defend¬ 
ant represented and stated to plaintiff that he would bring a suit, 
therefor against the said Trust Company and the said George E. 
Fleming and recover said expenses, attorney’s fees and court costs; 
that for the purpose of defrauding plaintiff and of obtaining for 
himself moneys with which to maintain himself at Washington, 
D. C. the defendant falsely and fraudulently represented to plaintiff 
that it was necessary in order to recover said damages, to prove that 
the aforesaid expenses which constituted and entered into the dam¬ 
ages aforesaid had actually been paid, and defendant stated and rep¬ 
resented that it was necessary for the plaintiff to execute a note or 
notes therefor to the defendant, and in that manner pay and dis¬ 
charge said item of expense, which would be recovered in the afore¬ 
said suit which he promised and represented he would file against 
said Trust Company and the said Fleming; that thereupon, defend¬ 
ant presented sometime during the month of June, 1920, the ex¬ 
act date being unknown to plaintiff, a receipted bill for $1,420.98, 
a copy of which is attached hereto, marked “Exhibit C” and made a 
part hereof and at the same time and as a part of the same trans¬ 
action, presented to plaintiff for signature a form of promissory note 
in favor of defendant for said sum of $1,420.98; that plain- 

9 tiff relying on the aforesaid statements of defendant, and be¬ 
lieving them to be true, signed said note and delivered it to 

the defendant; that said defendant has never yet filed suit against 
said Trust Company or said Fleming, for which purpose and for 
which purpose only he stated to plaintiff that said note was required, 
nevertheless, although about a year has elapsed since said note was 
delivered, without any such suit having been filed, defendant has 
sued plaintiff on said note in this Honorable Court in suit numbered 
65675 at law, and has attached moneys in the District of Columbia 
belonging to plaintiff, which said suit is now pending and in which 
plaintiff’s pleas (not yet filed) will be due about the 29th dav of Julv 
1921. ‘ 

Plaintiff states that he is now informed and believes and so be¬ 
lieving alleges that said note was given to defendant without any 
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consideration whatsoever; that it was obtained by fraud and misrep¬ 
resentation as hereinabove stated and that plaintiff is not liable to 
the defendant therefor, or any part thereof; and plaintiff states that 
he proposes at the proper time, if necessary, to interpose this defense 
in said law suit; that it may be and probably is true that the defend¬ 
ant has obtained other notes from plaintiff and that he now holds 
the same and will unless restrained by order of this court* attempt 
to negotiate same or file suit thereon. 

Plaintiff states that if said defendant has any such notes they are 
. wholly without consideration and were procured from the plaintiff 
by false and fraudulent representations and constitute no valid and 
binding obligation of this plaintiff to defendant; that because of 
the fraud practiced upon plaintiff by defendant, he is entitled to 
have the above mentioned noted of $1,420.98 and all other notes, 
if any, which the defendant may have in his possession signed by 
this plaintiff to be surrendered and cancelled and the defendant re¬ 
strained and enjoined from attempting to negotiate same and from 
the prosecution of his suit thereon. 

10 X. Plaintiff further states that the defendant claims that 
plaintiff is indebted to him for certain alleged services ren¬ 
dered in the above estate matters under the terms of the contract of 
employment hereinabove mentioned, Exhibit B; that said claim, as 
plaintiff is informed and believes and therefore alleges, is made 
upon the theory that because defendant rendered certain services 
and attended to certain matters while the contracts hereinabove 
mentioned were in force and effect between about August, 1918, and 
December 4, 1920. when the relations between plaintiff and defend¬ 
ant were terminated as aforesaid, and because the compensation pro¬ 
vided for in said contract of April 15, 1919, was wholly contingent, 
that he, the defendant, having been deprived, because of the can¬ 
cellation of said contract, of his right to test the theories which he 
has and entertains concerning the validity of Item Four of the afore¬ 
said will, is entitled to compensation upon the basis of quantum 
meruit for such services as he has rendered. Plaintiff denies that 
any liability exists upon the part of plaintiff to defendant under 
said contract or for any sendees alleged to have been rendered by 
said defendant in any of the above matters, and alleges that he has 
fully paid defendant therefor: that defendant is threatening to and 
will, unless restrained bv order of this Court, bring suit against 
plaintiff for said alleged compensation and that said matter of com¬ 
pensation is one of the numerous and involved transactions and 
matters existing and in dispute between plaintiff and defendant, and 
plaintiff states that he desires and is willing to have said matter ad¬ 
judicated and determined herein, and if the Court shall find and 
hold that plaintiff is indebted to defendant in any sum whatever on 
account of said sendees, he is ready and able to pay the same. 

XT. Plaintiff further states that it may be and probably is true 
that in the course of the dealings between plaintiff and defendant 
during the aforesaid period, that the defendant has paid out 

11 on account of plaintiff certain small items of court costs and 
legal expenses which plaintiff is legally liable for; that if 
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defendant has paid out any such sums for which plaintiff is legally 

liable, plaintiff here offers to pay and discharge the same when the 

true amount thereof is bv the Court ascertained and determined. 

* 

XII. That plaintiff has no adequate remedy at law and in order 
to avoid the multiplicity of suits which would be necessary in order 
to adjudicate and determine the aforesaid accounts, transactions and 
matters in dispute between the parties hereto and to secure the can¬ 
cellation of the ao/-esaid notes and to determine the liability of each 
to the other under all of said matters, ho brings this, his suit in 
equity for an accounting on the part of said defendant; plaintiff 
avers that he is willing and desires and here offers to do equity in 
all of said matters and to pay all sums which the Court may find 
plaintiff owes the defendant. Plaintiff states that he will whenever 
necessary produce for inspection all the records, papers, correspond¬ 
ence, cancelled checks, notes and data which he has touching any 
and all the above matters; that he believes and therefore alleges that 
the defendant has a full record and account of all of said matters 
and can produce the same when required and should by order of 
this Court be ordered so to do; that during all of the above men¬ 
tioned times the defendant was diligent in assuring plaintiff that 
he, defendant, was certain and sure to succeed in the contemplated 
attacks upon said Item Four of said will and that the defendant 
would be entitled without question to the contingent fee provided 
for in said contract of April 15. 1910; that in his correspondence 
and telegrams to plaintiff, the defendant from time to time stated 
that he had given plaintiff credit for certain payments and that he 
had credited plaintiff with the amounts of rentals collected from 
time to time and that he would account in full therefor; plaintiff 
states that the defendant has failed, neglected and refused and is 
failing, neglecting and refusing to account therefor; that plaintiff has 
made demand for said account, but to this date the defendant has 
not complied with said demand. 

12 Wherefore plaintiff prays that: 

(1) That a writ of subpoena may issue out of this Honor¬ 
able Court requiring the defendant to appear and answer the exi¬ 
gencies of this bill. 

(2) That defendant be required to make and render an account¬ 
ing to plaintiff for all sums of money which the plaintiff has paid 
to him since their relation of attorney and client commenced as 
aforesaid, to date. 

(3) That defendant be required to account to plaintiff for all 
rents, or other sums of money collected by him on plaintiff’s behalf. 

(4) That defendant be required to account for all moneys by him 
laid out and expended on plaintiff’s behalf. 

(5) That defendant be required to submit a full and detailed ac¬ 
count of all promissory notes given by plaintiff during the course 
of the mutual dealings as aforesaid, of which defendant has knowl¬ 
edge, the location and ownership of said notes and the present status 
of each. 

(6) And for these purposes that all necessary and proper orders 
of reference may be made and testimony taken. 
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(7) That defendant be required to produce and surrender to this 
Court for cancellation or such other disposition as this Court may 
direct, the aforementioned note for $1,420.98 and any and all other 
notes which he may have obtained from the plaintiff, and that pend¬ 
ing the final determination hereof, defendant be restrained and en¬ 
joined from negotiating or attempting to negotiate any of such 
notes, and prosecuting any suit thereon. 

(8) That the plaintiff have judgment against defendant for all 
sums which the Court may find are due him upon said accounting. 

(9) And for such other and further relief as to the Court may 
seem meet and proper. 

SHERMAN KELLOGG, 

Plaintiff. 

CLEPHANE & LATIMER, 

GILBERT L. HALL, 

Attorneys for Plaintiff. 

13 State of Kansas, 

County of Johnson, ss: 

Sherman Kellogg, of lawful age, being first duly sworn, on his 
oath states that he is the plaintiff herein; that he has read the fore¬ 
going and annexed bill of complaint and knows the contents thereof, 
and that the matters therein stated are true except those that are 
stated upon information and belief, and as to all of those he verily 
believes them to be true. 

SHERMAN KELIX)GG. 

Subscribed in my presence and sworn to before me this 21st day 
of June, 1921. 

[Notarial Seal.] P. L. KELLOGG, 

Notary Public. 

My commission expires: May 5, 1923. 

14 Exhibit A 

I, William Pitt Kellogg, of the City of Washington, Dis¬ 
trict of Columbia, being of sound and disposing mind, do hereby 
Make, Publish and Declare the following instrument in typewriting 
as and for my Last Will and Testament, hereby expressly revoking 
any and all other wills or codicils by me at any time heretofore 
made. 

This recital and the execution of a new will have become neces¬ 
sary by reason of the recent death of my beloved wife, to whom, 
under my former will, I had given all of my estate for her life, 
and had made a number of special bequests and provisions to carry 
out some of her requests and known wishes. 

Item One. I hereby nominate, constitute and appoint the Union 
Trust Company of the District of Columbia, a corporation, to be 
the executor of this my Last Will and Testament, and I hereby direct 
that my said executor shall pay or cause to be paid out of my 
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estate as soon as it may be conveniently done after my decease, 
all of my just debts, using for this purpose either principal or in¬ 
terest of mv estate, at the discretion of said executor, and I hereby 
expressly authorize and empower my executor to sell or otherwise 
dispose of my personal estate, or any part thereof, in its discre¬ 
tion, for all cash, or part cash and security, either for the purpose 
of tlie payment of debts or legacies, or for the better investment 
thereof, or the making of final distribution, the said executor being 
hereby fully authorized and empowered to transfer, assign, endorse 
and deliver any or all of my securities for any of the above pur¬ 
poses, the purchaser at any such sale or transfer to be relieved from 
seeing to the application of the purchase money. 

15 Item Two. I direct that my executor shall complete the 
erection of the monument to mv wife and myself upon the 

site alloted to me in the National Cemetery at Arlington, Virginia, 
the foundation and vault being now eompleted, unless I shall have 
completed said monument in my lifetime. 

Item Three. I give and bequeath the following legacies, to-wit: 

A. To Agnes Parker, of Chicago, Illinois, a near relative of my 
wife. I give and bequeath the income from the sum of Ten Thou¬ 
sand Dollars ($10,000.00) for and during the term of her natural 
life, and after her death the said sum of Ten Thousand Dollars is 
bequeathed to the Garfield Memorial Hospital in the District of 

Columbia absolutely. 

« 

R. To Elizabeth Clarke, widow of II. Conquest Clarke, deceased, 
who was my private secretary when I was Governor of the State 
of Louisiana, the sum of Five Hundred Dollars ($500.00) ab¬ 
solutely. 

C. To Edward J. Redmond, of Washington, I). C., the sum of 
One Thousand Dollars ($1,000.00) absolutely. 

D. To Helen E. Redmond and Elizabeth A. Redmond, of Wash¬ 
ington, D. C.. the sum of One Hundred Dollars ($100.00) eaxh. 
absolutely. 

E. To Charlotte L. Prentiss, of Washington, D. C., in grateful 
appreeiation of her many years of constant, faithful and efficient 
service to my dearly beloved wife while an invalid, the sum of 
Five Thousand Dollars ($5,000.00) absolutely. 

F. To Anna Prentiss, a sister of said Charlotte L. Prentiss, and 
associated with her as a nurse to mv wife, the sum of Two Thou¬ 
sand Dollars ($2,000.00) absolutely. 

G. To the Foundling Hospital, of Washington. D. C.. of which 

Dr. Z. T. Sowers is now President, the sum of Two 

16 Thousand Dollars ( $2,000.00) absolutely. 

II. To the Garfield Memorial Gospiial. of Washington. 
D. C., the sum of Ten Thousand Dollars ($10,000.00) absolutely. 

I. To the Corcoran Gallery of Art, of Washington. D. C., such 
of my pictures and hrie-n-brae as the Trustees mav desire. 

.T. To the Norwich University of Vermont, the sum of Five 
Hundred Dollars ($500.00) absolutely. 

K. To Charles B. Wills, of Manderville, La., the sum of Five 
Hundred Dollars ($500.00) absolutely. 
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L. To Louis J. Souer, of New Orleans, La., the sum of Two 
Hundred Dollars ($200.00) absolutely. 

M. To George E. Fleming, of Washington, D. C., the sum of 
Three Thousand Dollars ($3,000.00) absolutely. 

N. To Reginald Rutherford, Jr., of Washington, D. C., the sum 
of Two Hundred Dollars ($200.00) absolutely. 

O. To Richard Yates, of Springfield, Ill., son of the War Gover¬ 
nor of Illinois, the friend of my youth, the sum of Five Thousand 
Dollars ($5,000.00) absolutely. 

P. To Dorothy Yates, daughter of Ex-Governor Yates, of Illinois, 
the sum of One Thousand Dollars ($1,000.00) absolutely. 

Q. To my friend, P. B. S. Pinchback, the sum of Two Hundred 
Dollars ($200.00) absolutely. 

Item Four. Subject to the foregoing provisions, and at the end 
of the year of administration, or sooner if the condition of my 
estate will permit, I authorize and direct my said executor to con¬ 
vey, transfer, turn over and deliver to the Union Trust Company 
of the District of Columbia, a corporation, as Trustee, the 

17 sum of Eighty Thousand Dollars ($80,000.00) in cash oi 
securities, or part cash and part securities, said securities 

to be selected by my said executor, together with premises No. 1921 
19th Street, Northwest, Washington. D. C., improved by the Belle¬ 
vue Apartment House, and located upon original lot numbered 
fourteen (14) in Square twenty-five hundred and fifty-six (2556) ; 
premises No. 2442, 2444 and 2446 18th Street, Northwest, Wash¬ 
ington, D. C., including the garages in the rear, all located on lots 
numbered forty, forty-one and forty-two (40, 41 and 42), in Square 
twenty-five hundred and fifty-one (2551) : premises No. 2123 18th 
Street, Northwest, Washington, D. C., improved by the Louis¬ 
iana Apartment House, and located on lot numbered eight hun¬ 
dred and five (805) in Square twenty-five hundred and fifty- 
eight (2558), and premises No. 2416, 2420 and 2422 18tb 
Street, Northwest, Washington, D. C., located on lots numbered 
fifty-four, fifty-five and fifty-six (54, 55 and 56) in Square twentv- 
five hundred and fifty-one (2551), to have and to hold to the said 
Union Trust Company of the District of Columbia, Trustee, its 
successors and assigns, in fee simple, or absolutely, according to 
the nature or quality of the estate, in and upon the following uses 
and trusts, to-wit: In trust, to po&sess, hold, manage, rent, lease, 
invest and reinvest the whole or any part thereof, collecting the 
income therefrom, and to sell at public or private sale, or mortgage 
the whole or any part thereof at any time in its discretion, either 
for the purpose of investment or reinvestment upon similar trusts 
as herein set forth, or for final distribution, or otherwise, with full 
power and authority in said trustee to make, execute and deliver 
good and sufficient deeds, deeds of trust, mortgages or bills of sale 
or endorsements, conveying said property, or any part thereof, 

18 the purchase- or purchasers, or persons or corporations loan¬ 
ing money being hereby relieved from seeing to the appli¬ 
cation of the purchase money or money loaned; and after the pay¬ 
ment of all expenses incident to said sale or sales, I direct my said 
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trustee to pay over to Mary Kellogg Wills, the niece of my wife, 
for and during the term of her natural life, the net income arising 
from the property known as premises No. 1921 19th Street, North¬ 
west, Washington. I). C.. improved by the Bellevue Apartment 
House, and located upon original lot numbered fourteen (14) in 
Square numbered twenty-five hundred and fifty-six (2556), and 
premises No. 2442, 2444 and 2446 18th Street, Northwest, Wash¬ 
ington, I). C., including the garages in the rear, all located on 
lots numbered forty, forty-one and forty-two (40, 41 and 42) 
in Square twenty-five hundred and fifty-one (2551), and also the 
net income arising from the investment to be made by said trustee 
of Fifty Thousand Dollars ($50,000.00) of the funds or securities 
hereinbefore provided to be turned over to it by my executor out 
of mv estate; provided that upon the death of the said Mary Kel¬ 
logg Wills, should her brother Charles B. Wills, of Manaeville, 
La., be living, he shall be entitled to receive the net income from 
Ten Thousand Dollars ($10,000.00) of said fund for and during 
the term of his natural life, all of said real estate being unen¬ 
cumbered. 

And I further authorize and direct my said trustee to pay over 
to mv niece, Bessie Kellogg Winchell, for and during the term of 
her natural life, the net income arising from the property known 
as premises No. 2126 18tli Street, Northwest, Washington, D. C., 
improved by the Louisiana Apartment House, and located 
19 on lot numbered eight hundred and five (805) in Square 
twenty-five hundred and fifty-eight (2558), and premises 
No. 2418, 2420 and 2422 18th Street, Northwest, Washington, D. C., 
located on lots numbered fifty-four, fifty-five and fifty-six (54, 55 
and 56), in Square twenty-five hundred and fifty-one (2551). and 
also the net income arising from the investment to be made by 
my said trustee of Thirty Thousand Dollars ($30,000.00) of the 
funds or securities hereinbefore provided to be turned over to it 
by mv executor out of mv estate, all of said real estate being unen¬ 
cumbered. 

I request that the said Mary Kellogg Wills and Bessie Kellogg 
Winchell, so far as consistent, will advise with and defer to th' 
judgment of my friend, George E. Fleming, concerning the man¬ 
agement of their affairs. 

After the death of the said life tenants, the principal of said 
trust funds, and any increase thereof and interest accrued thereon, 
and all of said real estate included in this trust, shall pass to and 
become a part of the residuum of my estate, and be disposed of as 
hereinafter set forth. 

Item Five. All the rest, residue and remainder of my estate I 
give, devise and bequeath to my right heirs at law and next of kin, 
according to the statutes in force in the District of Columbia relating 
to the descent of title to real estate and the distribution of the per¬ 
sonal estate of intestates and for the proper and better administra¬ 
tion of my estate and distribution thereof, I hereby authorize and 
empower my executor to sell and convey at any time in its dis¬ 
cretion, any or all of my real estate, wheresoever the same may be 
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situated, whether improved or unimproved, and without liability on 
the part of any purchaser or purchasers to see to the applica- 

20 tion of the purchase money, excepting, however, from the 
power of sale given in this clause of my will, the real and 

personal property mentioned and described in the trust provisions 
hereof incorporated, in Item Four of this will. 

Item Six. In the management of the trust property named in 
Item Four, I direct that in addition to the usual costs and expenses 
in and about the administration of said trust, there shall be allowed 
and paid the usual commissions to brokers or agents for the rental, 
sale or exchange of real estate and the necessary brokerage charges 
for the sale of personal property, in addition to commissions to said 
trustee of one per cent (1%) on the gross rentals arising from my 
real estate or any reinvestment thereof in real estate, one quarter 
of one per cent ( 1 /4%) on the purchase or sale of interest-hearing 
bonds and dividend paying stocks, a commission of two per cent 
(2%) on all other income, and a final commission of three per cent 
(3%) on the corpus of my estate to the extent of the value thereof 
at the time of any partial or final distribution. 

In testimony whereof, I have hereunto set my hand and affixed my 
seal to this my Last Will and Testament, this 14th day of May, 
A. D. 1918, in the City of Washington, District of Columbia. 

WILLIAM PITT KELLOGG, [seal.1 

Signed, sealed, published and declared by the above named tes¬ 
tator, William Pitt Kellogg, as and for his Last Will and Testa¬ 
ment, in the presence of us, who, at his request and in his presence 
and in the presence of each other, have hereunto subscribed 

21 our names as witnesses this 14th day of May A. D. 1918, in 
the City of Washington, District of Columbia. 

AGNES KENNEDY, 

Stoneleigh Court, Washington, D. C. 
REGINALD RUTHERFORD, 

1500 H St. N. W., Washington, D. C. 
HAROLD E. DOYLE, 

738 15" St. N. W., Wash., D. C. 

22 Exhibit B. 

Power of Attorney. 

This agreement made and entered into on this 15th day of April, 
1919, by and between Sherman Kellogg of Stanley, Kansas, party 
of the first part, and Edmond C. Fletcher, an attorney at law of 
Kansas City, Missouri, party of the second part: 

Witnesseth, that said first party is a full brother and heir at law 
of the late William Pitt Kellogg of Washington, D. C., who died in 
said city on the 10th day of August, 1918, leaving a large estate con¬ 
sisting of personal and real property, a portion of which has, by the 
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last will and testament of said decedent, been devised and bequeathed 
to said first party; and, 

Whereas, many questions of law and of fact have arisen and may 
continue to arise in the future with respect to and concerning the 
interests of said first party in said estate, necessitating the employ¬ 
ment of an attorney at law and the consequent rendition of legal 
services therein; and, 

Whereas, the said Edmond C. Fletcher is an attorney at law, 
practicing his profession in the City of Kansas City, Missouri and 
the City of Washington, D. C. 

Now, therefore, the party of the first part hereby employs the 
party of the second part to render such legal services for and on 
behalf of said first partv as mav be deemed necessarv for the fol- 
lowing purposes, to-wit: 

(a) To secure the full part and portion of said estate now due and 
belonging to said first party. 

( b ) To institute upon behalf of first party such action or actions 
at law in the courts of the District of Columbia, or elsewhere, as may 
be deemed necessary and beneficial to the interests of said first party 
in said estate, and to this end the said first party does hereby autho¬ 
rize said second party to institute any and all such actions. 

Said first party authorizes second party to dismiss, settle or com¬ 
promise any action or actions which may be brought on behalf of 
first, party upon receiving and accepting settlement in compromise 
of the controversy involved in any such action or actions, it being 
understood that second party shall consult and advise with first 
party concerning any such settlement and compromise before the 
same is made so as to acquaint first party with the terms and pro¬ 
visions thereof. 

It is understood and agreed that second party is to employ and 
associate with himself the Honorable Frank P. Walsh, or other at¬ 
torneys and counselors as said second party may deem necessary at 
the cost and expense, however, of said second party; it being ex- 

C resslv agreed and understood that said first party shall in no way 
e or become obligated to pay any fees or expenses of any attorneys 
or counselors at law other than said second party concerning the 
above mentioned premises. 

It is further understood and agreed between the parties hereto 
that, except as hereinafter provided, said second party shall have 
and receive from first party in full payment for services to be ren¬ 
dered hereafter in the above mentioned matters a sum of money or 
property equivalent to fifty per cent of the money or property which 
may be obtained by or on behalf of said first party either direct or 
through the said second party from the settlement or compromise 
of the controversies which have or may hereafter arise concerning 
the above mentioned will and the rights of the first party thereunder; 
or, from any final judgment or judgments in any action or actions 
brought as herein provided for, and also from the possible 
23 contest of the last will and testament of the said decedent, 
whether the settlement shall be made in money or property by 
the Union Trust Company, executor, Mary Kellogg Wills or Bes- 
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sie K. Winchell (Denlev), or others who may be interested in said 
estate, and more particularly referring to the property and estate de¬ 
scribed in Item 4 of said last will and testament of William Pitt 
Kellogg, deceased. 

It is further understood and agreed that second party shall not 
be entitled to any portion of any sums of money or property be¬ 
queathed to first party under the terms and provisions of Item 5 of 
said will. Said tees so to bo paid to second party shall he taken 
exclusively from the sums of money or property mentioned in the 
other items of said will of William Pitt Kellogg, deceased, it being 
specifically understood and agreed that second party shall be en¬ 
titled to no fees under the terms of this contract unless he shall 
recover for first party money or property over and above and in 
addition to that which first party is now entitled to under the terms 
of said last will and testament of William Pitt Kellogg, deceased. 

First party hereby acknowledges that he owes second party for 
services heretofore rendered and for moneys heretofore expended by 
second party on behalf of first party the total sum of $1,600.00, and 
second party agrees to accept said sum in full payment of all serv¬ 
ices rendered and money expended to this date. Said first party is 
to have two years from this date in which to pay said sum. 

In witness whereof, the parties hereto have set their hands in 
duplicate at Kansas City, Missouri, this 15th day of April, 1919. 

SHERMAN KELLOGG. 

Party of the First Part. 

EDMOND C. FLETCHER, 

Witnesses: Party of the Second Part. 

LESLIE J. LYONS. 

24 Exhibit C to Bill 

(Exhibit 28-George W. Snyder—Before Auditor. 

Edmond C. Fletcher, 

Lawyer, 

420 Southern Bldg., 

Washington, D. C. 

May 16, 1920. 

Hon. Sherman Kellogg, in Account with Edmond C. Fletcher, Dr. 

In re matter of Sherman Kellogg in suit to set aside the last Will 
and Testament of William Pitt Kellogg, at Washington, D. C., in¬ 
cluding court costs paid, and disbursements made for personal ex¬ 
penses incurred as follows: 


May 9, 1919. To Court Deposit Advanced. $15.00 

“ “ “ “ U. S. Marshal/ Fees for Serving 3 

to Summons . 1.50 

Jun. 26, 1919. To Hotel Lodging, 47 days @ $5.00 per 

day . 235.00 
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Jun. 27, 1919. 
to 

Jun. 29. 1919. To R. II. Faro from Washington, D. C., to 

Kansas City . 

“ “ “ To Pullman Fare from Washington, D. 

C., to Kansas City. 

** “ “ To 4 Meals and Tips on Train from Wash- 

Oet. 27, 1919. ington, D. C., to Kansas City. 

to 

Oct. 29, 1919. To R. R. Fare from Kansas City to Wash¬ 
ington, D. C. 

“ “ “ To Pullman Fare from Kansas City to 

Washington, D. C. 

“ “ 11 To 4 Meals and Tips on Train from 

Oct. 29, 1919. Kansas City to Washington, D. C. 

to 

Dec. 19, 1919. To Hotel Lodging, 51 days @ 5.00 per 

day . 

Dec. 19, 1919. To R. R. Fare from Washington, D. C., 

to Kansas City. 

“ “ 11 To Pullman Fare from Washington, D. C., 

to Kansas City. 

“ “ “ To 4 Meals and Tips on Train from Wash¬ 
ington, I). C., to Kansas City. 

Feb. 3, 1920. To R. R. Fare from Kansas City to Wash¬ 
ington, D. C. 

25 

Feb. 3, 1920. To Pullman Fare from Kansas City to 

Washington, D. C. 

“ “ To 4 Meals and Tips on Train from 

Kansas City to Washington, D. C. 

Mar. 5, 1920. To IT. S. Marshall Fees for serving 5 

Subpoenas . 

Mar. 17, 1920. To Publication of Order of Publication 

against Non-resident Defendants, in 

Washington Post. 

“ “ “ To Publication of Order of Publication 

against Non-resident Defendants, in 

Washington Law Reporter. 

Apr. 12, 1920. To Transcript of Testimony taken in the 

trial on the Caveat. 

“ “ “ To Balance of Court Costs charged against 

Sherman Kellogg (to be paid by me). . 

Feb. 5, 1920. 
to 

Apr. 12, 1920. To Hotel Lodging, 67 days @ $5.00 per 

dav . 

%■ 


39.50 

7.45 

4.00 

39.50 
7.45 

3.50 

255.00 
39.50 
7.45 

4.50 
39.50 

7.45 

4.00 

2.50 

198.40 

94.38 
44.40 
36.30 

335.00 


Total.$1,420.98 

Mav 24th, 1920. 

Received payment. 

EDMOND C. FLETCHER. 
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26 Answer to Bill of Complaint. 

Filed July 27,1921. 

* * * * * * * 

Comes now the defendant, Edmond C. Fletcher, in his own proper 
person, reserving to himself all manner of advantage which he might 
take by exception to the bill, for the purpose of avoiding the con¬ 
clusion that he, submitting to answer, must thereby be taken to 
admit everything which he does not controvert in express terms, and 
now makes direct answer to the bill, together with such additional 
matter as may be necessary for the defendant to show to the Court, 
either to qualify or add to the case made by the bill, and for such 
answer the defendant alleges: 

1. For answer to paragraph I of the bill, the defendant admits the 
allegation therein contained. 

2. Answering paragraph II of the bill, the defendant admits the 
allegations therein contained. 

3. Answering paragraph III of the bill, the defendant admits the 
allegation therein contained, respecting the date of his admission to 
the bar of this Honorable court, and the Court of Appeals of the 
District of Columbia. Defendant, further answering said para¬ 
graph, expressly denies each and every allegation therein contained 
which charges him with having suggested to the complainant that he 
employ this defendant to look into the details of the will or property 
of William Pitt Kellogg, and further charging him with having 
solicited the complainant’s business in the aforesaid premises, or with 
having informed complainant, at such time, that he, the defendant, 

was a resident of the District of Columbia, and a member of 

27 the bar of the Courts therein. On the contrary, the defend¬ 
ant avers and alleges that he, as the complainant well knew, 

was and had been for the previous eighteen years, a duly licensed 
and practicing attorney at law in Kansas City, Missouri, and a citi¬ 
zen thereof, and that as such, the complainant, on October 9, 1918, 
at the law office of the defendant in said Kansas City, Missouri, vol¬ 
untarily employed the latter to render certain legal services in the 
City of Washington, D. C., other than the filing of suits therein, 
and concerning the last will of his brother, William Pitt Kellogg, 
and thereupon executed and delivered to the defendant, as an attor¬ 
ney at law residing in Kansas City, Missouri, an authority or power 
of attorney in writing, a copy of which is attached hereto, made a 
part hereof, and marked Exhibit 1, to which reference is prayed. 

4. Answering paragraph IV of the bill, the defendant admits the 
continuation of his employment under said power of attorney, 
marked Exhibit 1 aforesaid, from the date thereof up to and until 
the following December 9, 1920; that on April 15, 1919, complain¬ 
ant and defendant entered into a special contract of employment in 
writing, a copy of which is attached to the complainant’s bill of com- 

2—4102a 


18 


EDMOND C. FLETCHER VS. SHERMAN KELLOGG. 


plaint, and marked Exhibit B; that with reference to the drafting 
and execution of said contract, and before signing same, defendant 
required the complainant, then being of the age of 86 years and 
having great confidence in the defendant, by reason of a neighborly 
association for the previous fifty years, to seek other and independent 
advice and counsel thereon, whereupon the complainant employed 
• another practicing attorney in Kansas City, Missouri, to wit: 

28 one Leslie J. Lyons, to draft said contract, and the said Lyons 
did thereupon draft the same, advise the complainant with 

reference thereto, and witnessed the signature of the complainant 
thereon, before the signing thereof by this defendant; that there¬ 
after and on September 29, 1919, the next to the last paragraph of 
said contract was, by mutual agreement, modified so as to read as 
follows: 

'‘First party (Sherman Kellogg) hereby acknowledges that he owes 
second party (Edmond C. Fletcher) for services heretofore rendered 
and for moneys heretofore expended by second party on behalf of 
first party the total sum of $1,600.00. and second party hereby ac¬ 
knowledges full payment of same bv accepting a note of first party 
dated 9-29-1919, for 1.GOO.00.” 

That in pursuance of the modification of the contract last afore¬ 
said the complainant executed and delivered to the defendant a 
promissory note for $1,600.00, payable in 19 months thereafter, 
which said note was, on April 29, 1921, paid by the complainant, 
who now has the same in his control and possession. 

5. Answering paragraph V of the bill, defendant admits the al¬ 
legations contained therein respecting the filing of a bill in Equity, 
No. 37,808, in this Honorable Court, in the name of complainant, by 
virtue of the authority expressed in said contract of employment, Ex¬ 
hibit B aforesaid, and that said cause is now pending on appeal in 
the Court of Appeals of the District of Columbia, but expressly de¬ 
nies the allegations in the bill respecting the complainant’s charge 
that the defendant, in the prosecution of said action, acted without 
authority, and that with reference to such contention, the defendant 

avers and alleges that the said Court of Appeals of the District 

29 of Columbia, on June 6. 1921, decreed otherwise. Further 
answering, the defendant admits that the complainant, on 

December 9, 1920, attempted to cancel said contract of employment, 
Exhibit B aforesaid, but failed to effectuate the same, by obtaining 
the permission and consent of the Court of Appeals so to do, until 
the following June 6, 1921. 

6. Answering paragraph VI of the bill, defendant admits each 
and every allegation therein contained, excepting complainant’s 
claim of a demand of $3,000.00 against the defendant; and that with 
respect thereto the defendant denies that he is indebted to the com¬ 
plainant in any sum of money whatever, but on the other hand, 
avers and alleges that the complainant is indebted to the defendant, 
as hereinafter set forth in his counter-claim. 

7. Answering paragraph VII of the bill, defendant admits that, 
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in pursuance of his employment by the complainant on October 9, 
1918, per Exhibit 1 aforesaid, and from saia date up to and until 
April 15, 1919, per Exhibit B aforesaid, he advanced divers sums of 
money in the City of Washington, D. C., for and on account of the 
complainant, and, during such time, rendered on his behalf certain 
legal services with reference to his interest in the estate left by his 
deceased brother, William Pitt Kellogg, in the District of Columbia, 
but that the complainant and the defendant, by their mutual agree¬ 
ment of April 15,1919, Exhibit B aforesaid, the modification thereof 
aforesaid, and the subsequent payment of the sum of $1,600.00 
aforesaid to this defendant, mutually entered into a fair, just, full, 
complete and final stated account and settlement thereof, cov- 

30 ering all transactions had between them and prior to said 
April 15, 1919, so that such matters are not now subject to 

an accounting as prayed for in the complainant’s bill of complaint. 

Defendant, further answering said paragraph, avers and alleges 
that, by virtue of his special employment, per Exhibit B aforesaid, 
he, on May 9, 1919, instituted, on behalt of the complainant, a 
caveat against the last will and testament of the said William Pitt 
Kellogg, in this Honorable Court, sitting in Probate, and prosecuted 
said action, through its various stages, in said Court up to a final 
determination thereof on April 12, 1920; that in prosecuting said 
action, defendant advanced and paid out large sums of money as 
Court costs and suit expenses, for and on account of the complainant, 
and further incurred and paid out while absent from his law office 
in Kansas City, Missouri, a large sum of money as Railroad travel¬ 
ing and hotel expenses, and as to such items, and their payment, the 
defendant will hereinafter plead in paragraph 9. 

Defendant, further answering, avers and alleges that subsequent 
to the final disposition as aforesaid of the action to set aside the will 
of William Pitt Kellogg, he, on April 29, 1920, instituted in this 
Honorable Court, on the Equity side thereof, the aforesaid Equity 
Suit No. 37,808, being the cause of Sherman Kellogg, plaintiff, vs. 
Fred A. Winchell et al., defendants, and that, in the prosecution 
of said action, the defendant advanced and paid out large sums of 
money as Court costs and suit expenses, for and on account of com¬ 
plainant, and for which an itemized statement will be here- 

31 after submitted to this Honorable Court for allowance. De¬ 
fendant, further answering said paragraph, admits that during 

his employment as expressed in Exhibits 1 and B aforesaid, but not in 
virtue thereof, he, on his own personal responsibility, as a gratuity to 
complainant, and at his request, assisted the latter to procure three 
loans of money from the Midwest National Bank at Kansas City, 
Missouri, for his sole account and benefit; that the complainant, 
being wholly insolvent for the previous thirty years to the personal 
knowledge of the defendant, was in need of funds pending the ad¬ 
ministration of the estate of the said William Pitt Kellogg in the 
Probate Court of the District of Columbia, out of which he was, at a 
later time, entitled to receive a substantial benefit; that as a conse¬ 
quence of the aforesaid financial condition of the complainant, the 
defendant assisted the latter to borrow on or about August 29, 1918, 
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the sum of $200.00 from the said Midwest National Bank, and the 
further sum of $1,000.00 on or about October 1, 1918, and the 
further sum of $500.00 on or about March 15. 1919, the proceeds 
therefrom, after deducting interest and revenue stamps, being placed 
to the individual credit of said complainant on the books of the said 
Midwest National Bank; that the complainant, upon borrowing the 
first $200.00 aforesaid, opened a checking account with said Mid¬ 
west National Bank, and was then given the usual bank book and 
check book, so that all of the funds aforesaid, if drawn out of said 
bank, have been so drawn bv check bearing the signature of the 
complainant, and no other party. The defendant, further answer¬ 
ing said paragraph, says and avers that the aforesaid loans of 

32 monev were obtained from said Midwest National Bank, 
upon delivery to the latter of promissory notes therefor, 

payable in 90 days thereafter, and all signed by the complainant, 
and the defendant, as an accommodation maker; that upon maturity 
of the aforesaid notes many renewal notes became necessary, to 
which the defendant attached his signature, as an accommodation 
maker only; that the above indebtedness was, from time to time, 
reduced by the complainant to the sum of $1,400.00, and merged 
into one note therefor, all prior notes being marked “cancelled” 
and delivered by said Midwest National Bank to complainant; that 
the last note of complainant, which the defendant signed as an ac¬ 
commodation maker only, was for the sum of $1,400.00 due at said 
Bank on December 15, 1920, the renewal of which the defendant 
declined to execute, as an accommodation maker, because of the 
complainant’s prior repudiation of the latter’s contract of employ¬ 
ment, Exhibit B aforesaid. Defendant, further answering, avers 
and alleges that he has never received any of the benefits of the 
loans to the complainant aforesaid, or the proceeds thereof, and was 
not entitled thereto, and that the complainant now has in his con¬ 
trol and possession all such notes marked “pjud,'’ and that he also 
has in his possession all “paid” checks drawn by him upon the said 
Midwest National Bank, which, upon examination, will disclose 
that his children, all above the ages of 40 years, were the chief 
beneficiaries thereof. 

Further answering, the defendant alleges and avers that, because 
the complainant had been using the personal credit of this defend¬ 
ant as aforesaid to obtain funds as aforesaid, for the benefit of 

33 his seven children, and the further fact that funds were 
necessary to earn- on complainant’s litigation in the courts 

of the District of Columbia, concerning the last will and testament 
of the late William Pitt Kellogg, the defendant declined to further 
accommodate the complainant in such behalf, and thereupon re¬ 
quired the complainant, for his own protection, to enter into a joint 
account with the defendant, on or about Jan. 20, 1920, with the Gate 
City National Bank of Kansas City, Missouri; that at said time the 
complainant and the defendant, as co-makers, executed a note to 
the said Gate City National Bank for the sum of $800.00, payable 
in 90 days thereafter; that the proceeds of said note, after deducting 
interest and revenue stamps, were credited to the account of the 
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complainant and the defendant on the books of said Gate City 
National Bank; that of said proceeds the defendant has received 
the sum of $500.00, and the complainant the sum of $250.00; that 
said funds were drawn by checks executed jointly by the complain¬ 
ant and the defendant, and were, after payment by said Bank, by 
it. delivered to. the complainant’s son, Horace M. Kellogg, and by 
the latter delivered to the defendant; that these cancelled checks 
are now among the files and records of this defendant in Kansas 
City, Missouri, as a consequence, this defendant is now unable to 
give the exact dates appearing thereon. Further answering, the 
defendant admits that if the complainant has paid said indebtedness, 
created in favor of the said Gate City National Bank, as aforesaid, 
he is entitled to be given credit, to the extent of $500.00, upon his 
indebtedness to this defendant. 

Further answering said paragraph, the defendant avers 

34 and says that on or about Septeml>er 23. 1019, he loaned to 
the complainant the sum of $234.00 in cash, taking the lat¬ 
ter’s note therefor, payable one year thereafter, and that on or about 
October 10, 1019, the defendant purchased a promissory note, at 
face value, executed by the complainant in favor of his own son, 
E. A. Kellogg, for the sum of $500.00, payable in one year there¬ 
after; that on or about November 10, 1020, the aforesaid notes, 
being past due, were merged into one single note of $800.82, pay¬ 
able in 30 days thereafter, and executed by the complainant in 
favor of the defendant: that thereafter and on May 24, 1921, the • 
said note was sold and negotiated by the defendant to a citizen of 
the District of Columbia, and the defendant is, therefore, not now 
in the control or possession of said note. 

Defendant, further answering said paragraph, avers and alleges 
that he has received from the complainant no promissory notes what¬ 
ever, other than the $1,800.00 note paid aforesaid, the note for 
$800.82 negotiated and sold as aforesaid, and one other note of 
$1,420.98, which is more fully and specifically hereinafter referred 
to at paragraph 0. 

Defendant, further answering said paragraph, which charges him 
with actual fraud and misrepresentation committed against the 
complainant respecting the execution of the notes aforesaid, ex¬ 
plicitly denies each and every allegation with reference thereto. 
Further answering said charge, the defendant avers and alleges that 
he has not talked to or seen the complainant for a period of 33 months 
last past, excepting one specific date, namely, August 0, 1920, 

35 at which time the complainant, together with his two grown 
sons, appeared at the law office of the defendant in Kansas 

City, Missouri, and there requested the latter to render certain im¬ 
mediate legal sendees in the City of Washington, D. C., and upon 
which date the defendant handed to the complainant a check for 
$290.00, as rentals from the latter's property in Washington, D. C.. 
for the previous month of July, 1020, with which the defendant is 
now charged, by the hill, with having appropriated to his own use 
and benefit. Defendant, further answering said paragraph respect¬ 
ing the cliarge of fraud and misrepresentation alleged to have been 
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committed by him in the aforesaid premises, alleges and avers that 
all of his negotiations, transactions and conduct with the complain¬ 
ant have been done by correspondence only, excepting a single trans¬ 
action had with the latter’s son and agent, E. A. Kellogg, herein¬ 
after specifically set forth, and that such correspondence, if produced 
to this Court, would show that the complainant, in the filing of,his 
bill of complaint, has acted in bad faith with this Honorable Court. 

8. Answering paragraph VIII of the bill, the defendant admits 
that he collected from the Thomas J. Fisher and Company, a rental 
agent for the complainant, the sum of $250.00, on or about Sep¬ 
tember 5, 1920, and the further sum of $318.32, on or about Oc¬ 
tober 1, 1920, all covering rentals due complainant for the previous 
months of August and September, 1920, but expressly denies that 
he has collected any other moneys or rentals from the said Thomas J. 
Fisher and Company. Defendant, further answering, avers and al¬ 
leges that, upon receipt of the aforesaid rentals, he promptly 

36 advised the complainant of such facts, and gave him credit 
therefor on his account with this defendant; that thereafter 

and at three different times, the defendant advised the complainant 
of the receipt of said money and its application; that the complainant 
has further been advised by his own rental agent, the Thomas J. 
Fisher and Company, that no rentals were due the complainant for 
the month of October, 1920, because of the necessity of using and ex¬ 
pending the same for the payment of fuel for the operation of the 
Alwyn apartment house, one of complainant’s properties, for the 
winter season following. 

Defendant, further answering said paragraph, admits that he 
collected the above and aforesaid rentals, while acting as complain¬ 
ant’s attorney, as alleged in the bill of complaint, and by virtue of 
the terms expressed in Exhibit 1 aforesaid, and by virtue of com¬ 
plainant’s further authority expressed by his letter to defendant on 
February 9, 1920, a copy of which is attached hereto, made a part 
hereof, and marked Exhibit 2, and as a consequence thereof, such 
moneys are now retained by the defendant until he has been paid for 
certain legal services rendered for the complainant, in virtue of the 
terms of said Exhibits 1 and 2. 

9. Answering paragraph IX of the bill, the defendant explicitly 
denies the allegations therein contained charging him with having 
falsely and fraudulently represented to the complainant and his 
agents and representatives, as to the nature of the liability of one 

George E. Fleming, and the Union Trust Company of Wash- 

37 ington, D. C., to the complainant, as damages accruing out of 
the misrepresentations appearing in the affidavit signed by the 

said George E. Fleming, and attached to the last will and testament 
of William Pitt Kellogg, as filed in the office of the Register of Wills 
in the District of Columbia. On the contrary, the defendant avers 
and alleges that he correctly, fairly and honestly advised the com¬ 
plainant, on July 6, 1920, of the liability thus arising in the prem¬ 
ises; that the defendant further advised the complainant, through 
his agent, E. A. Kellogg, then in Washington, D. C., on the previous 
May 29, 1920, that the measure of damage to which complainant 
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was entitled to recover in the premises, to wit: the prosecution of 
a caveat or action to set aside the will of William Pitt Kellogg, was, 
the actual sum of money which the complainant had been com¬ 
pelled to pay out, because of his reliance upon the statements con¬ 
tained in said affidavit, as being true, when in truth and in fact 
there were prior wills of the said William Pitt Kellogg then in ex¬ 
istence and in the custody and control of the said George E. Fleming, 
Vice-President of the Union Trust Company. 

Further answering said paragraph, the defendant avers and alleges 
that on May 21, 1920, he advised the complainant of the necessity 
of filing and prosecuting certain objections to the account filed by 
the Union Trust Company, executor, in the said estate of William 
Pitt Kellogg, in the Probate Court of the District of Columbia, and 
at such time offered to institute and prosecute said objections, on be¬ 
half of complainant for a compensation equivalent to 50% 

38 of the amount saved to the complainant in virtue of said 
proceeding, above the sum of $1*3,400.00; whereupon the 

complainant, through his son and agent, E. A. Kellogg, appeared in 
the City of Washington, D. C., on May 29, 1920, and negotiated with 
defendant relative to the aforesaid compensation, and as a result 
thereof, it was agreed by and between them, on June 12, 1920, that 
the amount of such compensation for the professional services to be 
thereafter rendered by the defendant and in the prosecution of said 
objections to the executor’s account, should be, to wit: the giving of 
a negotiable promissory note by complainant to the defendant in 
payment of all moneys theretofore advanced and expended by the 
latter on behalf of the former, as Court costs, suit expenses, and all 
railroad traveling expenses and hotel expenses incurred and paid 
out by defendant, while away from his law office in Kansas City, 
Missouri, and while prosecuting the caveat aforesaid or the action to 
set aside the last will and testament of William Pitt Kellogg, on 
behalf of complainant. Defendant further alleges and avers that 
thereafter, and in pursuance of said agreement, he prepared an item¬ 
ized bill or statement, now attached to the bill of complaint marked 
Exhibit C, as of May 10, 1920, covering the amount of such Court 
costs, suit expenses and railroad traveling expenses and hotel ex¬ 
penses so paid out and expended by the defendant from the date of 
filing said caveat on May 9, 1919, to and until the date of the final 
determination thereof on April 12, 1920, amounting to the full sum 
of $1,420.98, and forwarded said statement, bv United States mail 
to the complainant and his aforesaid agent, E. A. Kellogg, 

39 together with a blank promissory note, as to signature, to 
correspond therewith; that thereafter and on or about June 

20, 1920, the defendant received, by United States mail, from the 
complainant, through his son, E. A. Kellogg, the said negotiable 
promissory note bearing the genuine signature of the complainant, 
Sherman Kellogg, together with said bill or statement upon which 
the defendant executed his receipt of payment of the items therein 
appearing, and returned same, by United States mail to the com¬ 
plainant. 
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The defendant, further answering said paragraph, alleges and 
avers that, at the time of entering into the aforesaid agreement with 
the complainant, through the said E. A. Kellogg, the defendant 
advised the complainant that lie would be in a position to establish 
in a suit for damages against George E. Fleming and the Union 
Trust Company as aforesaid as a measure of damages, the sum of 
$1,600.00 paid by complainant to the defendant as aforesaid, and the 
additional sum of $1,420.08 paid by the complainant to the defend¬ 
ant as aforesaid, or a total approximate sum of $3,000.00, for the 
recovery of which the defendant would have instituted a suit in apt 
time, but for the untimely revocation of his authority by the com¬ 
plainant on December 9, 1920. 

Further answering said paragraph, the defendant, upon receipt of 
the promissory note for $1,420.98 aforesaid, prepared a petition of 
objections to the executor’s account rendered in the Probate cause 
No. 24,942, being the cause of the estate of William Pitt Kellogg, 
deceased, and on Jfily 14, 1920. filed said petition of objee- 

40 tions in said Probate Court; that thereafter and on October 
17 and 18, 1920, the defendant, after careful preparation for 

trial, actively participated in the trial of said cause before the Court 
upon said objections, covering a period of two full days, all of which 
resulted in great benefit to the complainant. 

Further answering, defendant alleges and avers that as a conse¬ 
quence of the receipt of said promissory note, for the consideration 
last above mentioned and rendered to the complainant, he and the 
defendant thereby entered into a full, fair, complete and final stated 
account and settlement thereof, covering all transactions between 
them and existing between May 0. 1919, and April 12, 1920, as ex¬ 
pressed in said bill marked Exhibit C aforesaid, so that as to such 
matters and transactions, they are not now subject to an accounting 
as prayed for in the complainant’s bill of complaint. 

Defendant, further answering said paragraph, avers and alleges 
that on May 16, 1921, he instituted in this, the Supreme Court of 
the District of Columbia, on the law side thereof, which is a couft of 
competent jurisdiction, an action against the said complainant for 
the recovery of the sum of money due on said note of $1,420.98, said 
action being designated as ‘‘Edmond C. Fletcher. Plaintiff, vs. Sher¬ 
man Kellogg, Defendant, No. 65,675, at Law;” that in said action, a 
writ of attachment was issued out of said Court and levied against 
the property of the complainant in the District of Columbia; that 
thereafter and on June 27, 1921, the complainant, as defendant 
therein, filed in said action an undertaking, by virtue of which the 
money and property thus attached was, bv the Court, released 

41 to the complainant ; that on said date, and on the same date 
of the filing of this bill in equity, the complainant, as defend¬ 
ant in said cause, No. 65,675. filed therein his affidavit of defense, 
to which reference is now prayed. Further answering, the defend¬ 
ant alleges and avers that the eomplainant has a plain adequate and 
complete remedy at law, in the aforesaid premises, and if he has a 
valiu defense against said note, he can be heard by a jury in said 
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Court of law, so that, as to such matter, he is not entitled to an ac¬ 
counting thereon as prayed for in the bill of complaint. 

10. Answering paragraph X of the bill, respecting the allegation 
that defendant claims an indebtedness, on a quantum meruit, against 
the complainant by reason of the rendition of certain legal services 
for the latter in the estate of William Pitt Kellogg, to wit : the prose¬ 
cution of equity cause No. 37,808, in equity, brought to obtain a con¬ 
struction of the said last will and testament, and in virtue of the 
authority expressed in said contract of employment, Exhibit B 
aforesaid, and a repudiation of same by the complainant, the de¬ 
fendant denies each and every allegation therein contained. On 
the contrary, the defendant avers and alleges that his rights under 
said contract of employment, Exhibit B aforesaid, exclusive of the 
moneys advanced as Court costs, were submitted to the considera¬ 
tion of said Court of Appeals, wherein said cause is now pending, 
on May 14, 1921, and that such rights as the defendant may have 
had against the complainant prior thereto, are now res adjudicata, 
the same having been fully determined and adjudicated by the said 

Court of Appeals of the District of Columbia, a Court of 

42 Competent jurisdiction, on June 6. 1921, by its order and 
judgment therein made, a certified copy of which is attached 

hereto, made a part hereof, and marked Exhibit 3, to which reference 
is prayed. Further answering, the defendant alleges and avers that, 
in conformity with the terms and provisions of said order and judg¬ 
ment, respecting defendant’s right to intervene in said cause in his 
own behalf, to the extent of his interest in said litigation, to wit: 
50% of the complainant’s one-fifth interest therein, the defendant 
exercised such right on the following June 9, 1921, by filing in 
said Court an election in writing, a certified copy of which is attached 
hereto, made a part hereof, and marked Exhibit 4, to which reference 
is prayed, so that, as to such subject matter, the defendant and com¬ 
plainant are not now in dispute, so that the latter is not now entitled 
to an accounting thereon in this Honorable Court, and is not prayed 
for in the complainant’s bill of complaint. 

11. Answering paragraph XT of the bill, the defendant admits 
the allegations therein contained. 

12. Answering paragraph XII of the bill, respecting the allega¬ 
tion that the complainant has no adequate remedy at law in the 
above mentioned premises, the defendant denies such allegation. 
On the contrary, the defendant avers and alleges that the complain¬ 
ant has a plain, adequate and complete remedy at law in the premises 
aforesaid. Defendant further denies that he has in his possession, 
or is the owner of, any promissory notes of the complainant, other 
than the note of $1,420.98, heretofore sued on in a court of law as 

aforesaid. 

43 13. Further answering the whole hill of complaint, the 
defendant avers and alleges that, in addition to the matters 

aforesaid which have been settled by mutual agreement or adjudi¬ 
cated by the Court of Appeals of the District of Columbia, or which 
are now pending in a Court of law as aforesaid, there are many items 
of account existing between complainant and the defendant, and 
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which are long and complicated, and arising subsequent to April 
12, 1920, upon which date the complainant and the defendant 
entered into a final settlement aforesaid of all prior matters, which 
this Honorable Court ought to adjust; that such matters and items 
of account arise out of complainant’s expressed authority to the 
defendant as appears in Exhibits 1 and 2 aforesaid, and the rendi¬ 
tion of professional services thereunder by the defendant for the 
complainant, and in addition thereto various sums of money paid 
out oy the defendant for the complainant, as Court costs and suit 
expenses in the aforesaid cause No. 37,808, in this Court, and as is 
fully set out in the next paragraph. 

14. The defendant, for a set-off and counterclaim against the 
complainant, avers and alleges that while in the employ of com¬ 
plainant, as alleged in the bill of complaint, he, by virtue of the 
authority expressed in Exhibit B, advanced and paid out, on behalf 
of complainant, various amounts of money as Court costs and suit 
expenses, for which the defendant has not been reimbursedthat 
by virtue of the authority expressed in Exhibits 1 and 2, the de¬ 
fendant rendered certain professional services for and on behalf of 
complainant, for which the defendant has not been compensated; 
that on April 13, 1920, up to and including the first day of 

44 October, 1920, the defendant received from the complainant 
various sums of monev; and the defendant has reduced all 

of the said items to a statement of account in writing, a copy of 
which is attached hereto, made a part hereof, and marked Exhibit 5, 
to which reference is prayed, and for which the defendant asks for 
an allowance of the sum of $2,703.32, as therein appearing. 

Wherefore, the defendant, having fully answered the bill of com¬ 
plaint, moves the Court to dismiss the same, either in whole or in 
part, as to the Court may seem just and proper in the premises, and 
to the defendant's set-off and counterclaim, moves the Court for 
such orders and decrees as may be just in the premises, together 
with costs of this action, and for judgment in the sum of $2,703.32. 

EDMOND C. FLETCHER, 

Defendant. 

District of Columbia, ,<?.<?; 

Edmond C. Fletcher, of lawful age. being first duly sworn, on 
his oath states that he is the defendant mentioned in the above en¬ 
titled cause; that he has read the foregoing and annexed answer 
and knows the contents thereof, and that the matters therein stated 
are true except those that are stated upon information and belief, 
and as to all of those he verilv believes them to be true. 

EDMOND C. FLETCHER. 

Subscribed in mv presence and sworn to before me this 

45 27th dav of Julv, 1921. 

MORGAN H. BEACH, 

Clerk, 

By F. E. CUNNNINGHAM, 

Asst. Clk. 
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Exhibit 5. 


July 26, 1921. 


Sherman Kellogg, in Account with Edmond C. Fletcher. 


Case No. 37S08. 

April 28, 1920. To Court costs advanced to Clerk and 

U. S. Marshal, upon filing petition in 
Supreme Court of District of Columbia, 

in above case. 

Sept. l3, 1920. To money paid to Washington Law Re¬ 
porter, for publishing notice of suit.... 

“ “ To money paid Washington Star, for pub¬ 
lishing notice of suit. 

Dec. 2, 1920. To additional advancement of Court costs, 

covering transcript for Appeal. 

Dec. 2, 1920. To Court deposit advanced in above case, 

upon lodging the Appeal in the Court 

of Appeals. 

Feb. 2, 1921. To moneys advanced to Clerk of Court 

of Appeals, to cover printing of Ab¬ 
stract . 

Apr. 13, 1921. To cost of printing brief. 

46 Case No. 24942. 


Da. Cb. 


$31.00 

10.24 

14.40 

15.00 

10.00 

52.50 

G1.00 


(Jet. 18. 1920. To money pand to Court Reporter, upon 

taking testimony upon the hearing of 
objections to the Executor’s account... 15.00 
Oct. 16, 1020. To fees paid U. S. Marshal, for summon¬ 
ing five witnesses in last above matter. 2.50 

Case No. 37556. 

May 10, 1920. To entering appearance ui>on your behalf 

in above cause. 00.00 

your interest being $45,000. 

May 10, 1920. To taking depositions in above cause, at 

the office of Hamilton & Hamilton, one 

day . 25.00 

June 10, 1920. To attending Court and consenting to de¬ 
cree of sale, and designation of Trus¬ 
tees, one day. 25.00 

June 28, 29. To attendance at Trustee's sales, and bid- 
July 2 & 3, ding $105,000, for Alwyn apartment 

1920. house, for your account, four days- 100.00 

Aug. 12, 1920. To examination of physical property 

known as the Alwyn apartment house, 
with a view of buying same for your 

account, and at your request. 50.00 

Aug. 13, 1920. To attendance af Auditor’s office in having 

first account of Trustees set down for 

hearing, one day. 25.00 

Sept. 7, 1920. To attendance at hearing before the Audi¬ 
tor on the Trustee’s first account, one 
47 day . 25.00 


Nov. 11, 1920. To preparing and filing with the Auditor 

objections to the request of the Thomas 
J. Fisher & Co., for adjustment of ren¬ 
tals, the Trustee’s claim of commis¬ 
sions thereon, and claim for allowances 
for revenue stamps. 100.00 
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Dec. 7. 191*0. To preparing and filing in Court, objec¬ 
tions to Auditor's first re]»ort. as affect¬ 
ing Rond Premium of $900.00 paid by 
Trustees for securing Trustee’s bond... 50.00 

May 7. 1910, To i>er diem for time expended while away 
to from my law olliee in Kansas City, on 

Dec. 9. 1910. your matters, excepting above specific 


dates, the months of July and October, 
and the first nine days of August, 1910, 
or 130 days at $ 15.00 i>er day. 3,250.00 


Total . $3,861.04 . 

48 Ain’t brought f’w’d. $3,861.64 . 

Apr. 13. 1910. Ry your check. $100.00 

June--. 1910. Ry your check for $150.00. less $50.00, to 

Iv A. Kellogg, jhm - agreement. 100.00 

July 6. 1910. Ry your check. 100.00 

Sept. 5. llHO. Ry check from Thomas J. Fisher & Co., 

rental agents, as your rentals for Au¬ 
gust. 1910.!. 150.00 

Oct. 1. 1910. Ry check from Thomas J. Fisher & Co. 

rental agents, as your rentals for Sep¬ 
tember. 1910. 318.32 

July Hi. 1921. Ry balance. 2,703.32 


$3,861.64 $3,861.64 

District of Columbia. : 

Edmond (\ Fletcher, of lawful ago. being duly sworn on oath, de¬ 
poses and says that lie has read the above and foregoing statement 
of account, and knows the contents thereof, and that the matters and 
things stated therein, to his best knowledge and belief, are true and 
correct. 

EDMOND C. FLETCHER. 


Subscribed and sworn to before me on this 27th dav of Julv, 1021. 

MORGAN H. BEACH, 

Clerk, 

By F. E. CUNNINGHAM, 

Clerk. 


49 Motion for Leave to Vile A mended and Supplemental .1 nsirer. 

Filed January 17, 1922. 

* * * * * * * 

Comes now the defendant, in his own proper person, in the above 
entitled cause, and moves the Court for an order granting him leave 
to file forthwith herein an amended and supplemental answer, for 
the reason that since the filing of the original answer herein, on 
Julv 27 1021. defendant has discovered certain errors and omissions 
of matters which should he brought to the attention of this Court by 
way of an amended answer, and for the further reason that certain 
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changes affecting the property rights of the plaintiff with the de¬ 
fendant have arisen since the filing of said original answer. 

Wherefore defendant prays that the above motion may be sus¬ 
tained. 

EDMOND C. FLETCHER, Deft. 


Received a copv of the above motion on this 17th dav of January, 
1922. 


OLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Plaintiff. 


50 Amended and Supplemental Answer to Bill of Complaint. 

Filed January 23, 1922. 

******* 

Comes now the defendant, Edmond C. Fletcher, in his own proper 
person, upon leave of Court first had, and tiles this, his amended and 
supplemental answer to the bill of complaint, and the defendant, 
reserving to himself all manner of advantage which he might take 
by exceptions to the bill, for the purpose of avoiding the conclusion 
that he, submitting to answer, must thereby be taken to admit every¬ 
thing which he does not controvert in express terms, now makes 
direct answer to the bill, together with such additional matter as 
may be necessary for the defendant to show to the Court, either to 
qualify or add to the case made bv the bill, and for such answer the 
defendant alleges: 

1. For answer to paragraph I of the bill, the defendant admits 
the allegations therein contained. 

2. Answering paragraph II of the bill, the defendant admits the 
allegations therein contained. 

3. Answering paragraph III of the bill, the defendant admits the 
allegations therein contained, respecting the date of his admission 

to the Bar of this Honorable Court, and admits such admis- 

51 sion was granted upon defendant’s application previously 
tiled with one John Paul Ernest, a member of the Bar Com¬ 
mittee of this Court, on May 11, 1919. Defendant further answer¬ 
ing said paragraph, expressly denies each and every allegation 
therein, which charges him with having suggested to the plaintiff 
that he employ this defendant to look into the details of the last 
will of his brother, William Pitt Kellogg, or the property passing 
thereunder. Defendant further expressly denies the allegations con¬ 
tained in the bill, which charges him with having solicited the de¬ 
fendant’s business in the aforesaid premises. Defendant further ex¬ 
pressly denies the allegations contained in the bill and paragraph, 
which charge him with having informed plaintiff', at such time, that 
he, the defendant, was a resident of the District of Columbia, and 
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a member of the Bar of the courts therein. On the contrary. the 
defendant avers and alleges that the plaintiff well knew, and had 
known for the previous IS years, that defendant was an actual resi¬ 
dent of Kansas City, Missouri, a citizen thereof, and a duly licensed 
and practicing attorney therein, and that as such, the plaintiff, on 
October 9, 1918, at the law oflice of the defendant in said Kansas 
City, Missouri, voluntarily employed the latter to render certain 
legal sendees in the city of Washington, I). C., respecting the in¬ 
terests of the plaintiff in the property passing under the last will of 
his brother, William Pitt Kellogg: that at the time of such employ¬ 
ment, the plaintiff executed and personally delivered to the defend¬ 
ant, at the aforesaid place, an authority or power of attorney in 
writing covering such employment, a copy of which is attached 
hereto, made a part hereof, and marked Exhibit 1. to which refer¬ 
ence is prayed: that under and by virtue of such authority, defend¬ 
ant rendered various professional services for plaintiff, from said 
date and until December 9,1920, as is more fully hereinafter set out. 

4. Answering paragraph IV of the bill, the defendant 
52 admits the continuation of his employment under the afore¬ 
said power of attorney. Exhibit 1, from the date thereof up 
to and until the following December 9, 1920; that on April 15, 
1919, plaintiff and defendant entered into another additional special 
and limited contract of employment in writing, a copy of which is 
attached to the plaintiff's bill, marked Exhibit “B,” by the terms 
of which, among other things, defendant was employed, on a basis 
of compensation contingent upon success, to recover for plaintiff cer¬ 
tain property mentioned in Item IV of the last will and testament 
of William Pitt Kellogg; that with reference to the drafting and 
execution of said contract. Exhibit “B" aforesaid, defendant re¬ 
quired the plaintiff, then being of the age of 80 years, and having 
great confidence in the defendant, bv reason of a neighborly asso¬ 
ciation for the previous 50 years, to seek other and independent 
advice and counsel thereon, whereupon the plaintiff employed an¬ 
other practicing attorney in Kansas Pity, Missouri, to-wit: one Leslie 
J. Lyons, to draft said contract, and the said Lyons did thereupon 
draft the same, advise the plaintiff with reference thereto, and wit¬ 
nessed the signature of the plaintiff thereon, by subscribing his own 
name thereto, before the signing thereof by this defendant; that 
said Leslie J. Lvons is the author and draftsman of the bill of com- 
plaint filed herein. Defendant further avers and alleges that subse¬ 
quent to the date of the execution of* said contract of employment, 
he and the plaintiff, on September 29, 1919. by mutual agreement, 
modified the next to the last paragraph of said contract so as to read 
as follows: 

“First party (Sherman Kellogg) hereby acknowledges that he 
owes second party (Edmond C. Fletcher) for services heretofore ren¬ 
dered and for moneys heretofore expended by second party on be¬ 
half of first party, the tooal sum of $1,600.00, and second party 
hereby acknowledges full payment of same by accepting a note of 
first party dated 9-29-1919, for $1,600.00.*' 
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That upon and pursuant to the aforesaid modification 

53 of said contract the plaintiff executed and delivered to the 
defendant, at Kansas City, Missouri, a promissory note for 

$1,600.00, payable in 19 months thereafter, without interest, which 
said note was, on April 29, 1921, paid by the plaintiff, who now 
holds the same in his actual control and possession. 

5. Answering paragraph V of the bill, defendant admits that he 
acted as plaintiff s attorney, in matters authorized by the said con¬ 
tracts of employment, exhibits 1 and “B” aforesaid, and plaintiff’s 
letter, Exhibit 2 hereinafter mentioned, until the receipt by him, 
on December 9, 1920, aforesaid, of plaintiff s letter dated at Stan¬ 
ley, Kansas on December 4, 1920, whereby plaintiff attempted to 
cancel and repudiate defendant’s aforesaid contracts of employment, 
without just or legal cause, and without making any compensation 
whatever to the defendant for the professional services rendered by 
him thereunder; that said letter was prepared in typewriting by the 
aforesaid Leslie J. Lyons, at Kansas City, Missouri, on stationery 
not bearing his identification, after communicating with the law 
firm of Clephane and Latimer, in Washington, D. C., with refer¬ 
ence to the business relations then existing between plaintiff and 
defendant; that a copy of said letter, by which the plaintiff dis¬ 
charged defendant, is as follows: 

“Stanley, Kansas, December 4th, 1920. 

ittr. Edmund C. Fletcher, 
c/o Shoreham Hotel, 

Washington, D. C. 

My Dear Ed: 

I have received a copy of the Auditor's report sent me by Mr. 
Doyle. I have gone over it carefully and I can see no objections to it: 

After talking with my sons, it appears to me that we are accom¬ 
plishing nothing in the manner in which we are proceeding and I 
have concluded to proceed no further under my contract with you. 
Please, therefore, take this as notice of the cancellation of my con¬ 
tract with you and that I desire you to take no further steps under 
same and do nothing further in reference to my estate in any man¬ 
ner whatsoever. Please send me a statement of moneys collected by 
you out of said estate and oblige, 

I am sending notices to this affect today to Mr. Doyle and Mr. 
Fleming. I have heretofore advised Fisher & Company. 

Yours truly, 

SHERMAN KELLOGG.” 

54 Defendant further avers and alleges that upon receipt of 
the plaintiff’s letter of discharge as aforesaid, he replied there¬ 
to by telegram, as follows: 
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Sherman Kellogg, 

Stanley. Kansas: 
%• 


‘Washington, D. C., Dee. 9, 1920. 


Your letter of Fourth instant received. I will not accept your 
cancellation of our contract for less than Twentv-five Thousand Dol- 
lars or your quit claim deed covering the real estate described in 
Item Four of last will of William Pitt Kellogg including vour as* 
signment of rentals thereon from August Tenth Nineteen Eighteen. 
You can indicate your rejection or acceptance of this offer by wire 
before December 1*2. 1920. otherwise I will act as I deem expedient. 
I am not delaying the distribution of personal property by executor. 

EDMOND C. FLETCHER.” 


Defendant further alleges and avers that he has never received 
any compensation whatever from the plaintiff, for the professional 
services rendered by him under and by virtue of the powers ex¬ 
pressed in plaintiff's Exhibit “IV aforesaid: and that on December 
10. 1920. this defendant requested the plaintiff to advise and in¬ 
form defendant wherein he had been negligent, incompetent, un¬ 
faithful. or dishonest in the management of any of plaintiff’s busi¬ 
ness in the District of Columbia, or elsewhere, but that the plaintiff 
has failed to comply therewith, at any time, until the filing of the 
bill of complaint herein on June 27. 1921. 

Defendant, further answering said Paragraph Y. admits the al¬ 
legations contained therein, respecting the filing of a bill in equity, 
No. 97.SOS, in plaintiff’s name and upon his behalf, in this Honor¬ 
able Court, for the purpose of obtaining a construction of the said 
last will of William Pitt Kellogg, by virtue of the authority ex¬ 
pressed in said contract of employment. Exhibit “IV aforesaid. De¬ 
fendant further avers and alleges said cause was appealed by said 
plaintiff, through tl le defendant, as his counsel, to the Court of Ap¬ 
peals of the District of Columbia, but expressly denies the allega¬ 
tions in the bill, respecting the plaintiff's charge that the defend¬ 
ant, in the prosecution of said action, acted without authority, and 
that with reference to such contention, the defendant avers 
55 and alleges that the said Court of Appeals of the District 
of Columbia, on June 0, 1921, decreed otherwise, to wit, that 
said appeal was properly docketed bv defendant, and that the appeal 
bond therein was signed by the plaintiff, and that the premium there¬ 
on was paid by the plaintiff: that by said decree of the Court of 
Appeals, a copy of which is attached hereto, marked Exhibit “3.” to 
which reference is prayed, it was determined that the defendant 
had the right to prosecute said action to a final conclusion, and that 
the plaintiff had failed to effectuate the discharge of defendant 
therefrom, by reason of his failure to obtain the consent of the 
Court in which the cause was then pending. Defendant further 
alleges and avers that in said cause, from its incipiencv in this Hon¬ 
orable Court, to and including the pendency of same in the said 
Court of Appeals, on June (>. 1921 aforesaid, the defendant ex¬ 
pended therein various items of Court costs and suit expenses, by 
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way of a loan to plaintiff, for which defendant has not been reim¬ 
bursed; that defendant in said cause has rendered large and im¬ 
portant professional sendees, for which he has not been compen¬ 
sated by the plaintiff; that the aforesaid items of court costs and 
suit expenses expended as aforesaid and the character and nature of 
the professional sendees thus rendered therein will be more fully 
hereinafter set out in defendant’s counter claim against the plain¬ 
tiff. 

6. Answering paragraph VI of the bill, defendant admits that 
there were several transactions arising between him and the plain¬ 
tiff from and after April 15, 1919, upon which date the contract of 
employment, Exhibit “B” aforesaid, was entered into, up to, not 
only December 4, 1920, as alleged in the bill, but up to June 6, 
1921 as aforesaid. Defendant expressly denies the allegations of 
said paragraph of the bill, respecting the validity or existence of 
plaintiff’s claim or demand against defendant in the sum of 
$3,000.00, and with respect thereto, the defendant expressly denies 

that he is indebted to the plaintiff in any sum of money what- 
56 ever, but on the other hand, and contrary thereto, avers and 

alleges that the plaintiff is indebted to the defendant in a 
large sum of money as will be fully hereinafter set forth in his 
counter claim against the plaintiff. 

7. Answering paragraph VII of the bill defendant denies that 
there were long, numerous, complicated and involved accounts and 
transactions between him and the plaintiff, and arising between 
April 15, 1918, as alleged in said paragraph of the bill, and Decem¬ 
ber 4, 1920. Defendant expressly denies that he was in the employ 
of plaintiff, or had any business transactions whatever with plain¬ 
tiff on April 15, 1918, or at any time within near six (6) months 
thereafter. Defendant expressly denies the allegations in said para¬ 
graph of the bill, which charges him with the commission of 
numerous, flagrant and wrongful abuses of his influence over, and 
relationship with the plaintiff, while acting as the latter’s attorney 
and counsellor. Defendant further expressly denies that he per¬ 
suaded or induced the plaintiff, in any manner whatever, to execute 
and deliver various promissory notes to various banks in Kansas 
City, Missouri, as alleged in said paragraph of the bill. On the 
other hand, defendant avers and alleges that, in pursuance of his 
employment by the plaintiff on October 9, 1918, Exhibit 1 as afore¬ 
said, and from said date up to and until April 15, 1919, he ad¬ 
vanced divers sums of money in the city of Washington, D. O., for 
and on account of plaintiff, and at the latter’s request, and, during 
such time, rendered for and in the latter’s behalf, certain legal serv¬ 
ices with reference to his interest in the estate left by his deceased 
brother, William Pitt Kellogg, but that the plaintiff and the de¬ 
fendant, by their mutual agreement of April 15, 1919, Exhibit “B” 
aforesaid, the modification thereof aforesaid, and the execution of 
the promissory note in accordance therewith, and the subsequent 
payment of the same as aforesaid to the defendant, and the return 
of said promissory note to the plaintiff, as aforesaid, mutu- 
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57 ally entered into a fair. just, full, complete and final stated 
account and settlement thereof, covering each and every and 

all transactions had between plaintiff and defendant prior to said 
April 15, 1919, so that such matters and transactions are not now 
subject to an accounting as prayed for in the plaintiff's bill of com¬ 
plaint. 

Defendant, further answering said paragraph, avers and alleges 
that, by virtue of his special employment, per exhibit U B” aforesaid, 
he, on May 9, 1919. instituted, on behalf of the plaintiff, a caveat 
against the last will and testament of the said William Pitt Kellogg, 
in this honorable court, sitting in Probate, and prosecuted said 
action, through its various stages in said Court up to a final deter¬ 
mination thereof on April 12, 1920; that in prosecuting said action 
defendant paid out and advanced for the account of plaintiff and at 
his request, large sums of money as Court costs and suit expenses, 
aggregating the full sum of $2*50.18. and further incurred and paid 
out. while absent from his law office in Kansas City. Missouri, and 
engaged in the aforesaid business of plaintiff, large sums of money as 
railroad, traveling and hotel expenses: that as to such items, and 
their payment by plaintiff s giving to defendant a promissory note 
for the sum of $1,420.98. tin* defendant will hereinafter plead in 
paragraph 9 hereof. 

Defendant, further answering said paragraph, avers and alleges 
that subsequent to the final disposition as aforesaid of the action to 
set aside the will of William Pitt Kellogg, he. defendant, on April 
29, 1920, instituted in this Honorable Court, on the Equity side 
thereof, the aforesaid Equity suit. No. 2*7.SOS. being the cause of 
Sherman Kellogg, plaintiff, vs. Fred A. Winchell. et al., defendants, 
and that, in tin* prosecution of said action, the defendant advanced 
and paid out a large sum of money as court costs and suit expenses, 
for and on account of plaintiff, by way of a loan and at the latter’s 
request: that an itemized statement thereof, including moneys 

58 received from plaintiff, is filed herein, attached hereto, and 
marked Exhibit 4. to which reference C prayed. Defendant. 

further answering said paragraph, admits that while in the employ¬ 
ment of plaintiff as aforesaid, lie. on hi- own responsibility, and as 
a gratuity to plaintiff and at his request’ assisted the latter to pro¬ 
cure three loans of monev from the Midwest National Bank at Kan¬ 
sas City, Missouri, for plaintiff’s sole account and benefit; that the 
plaintiff, being wholly insolvent for the previous thirty years to the 
personal knowledge of the defendant, was in need of funds with 
which to sojourn, with his three grown children, to New York. 
Vermont. Washington. 1). C.. and elsewhere, while in a state of 
good health at the age* of Sr» years; that as a consequence thereof 
the defendant assisted the plaintiff to borrow, on August 29, 1919, 
the sum of $200 from the said Midwest National Bank, the further 
sum of $1,000. on or about October 1. 1919. and the further sum of 
$500 on or about March 15, 1920. the proceeds therefrom, after 
deducting interest and revenue stamps accruing on said notes, being 
placed to the individual credit of said plaintiff on the books of the 
said Midwest National Bank; that the plaintiff upon borrowing the 
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first $200 aforesaid, opened a checking account with the said Midwest 
National Bank, and was then given the usual bank book and check 
book, so that all of the funds aforesaid, if drawn out of said bank, 
have been so drawn by cheek bearing the individual signature of 
the plaintiff, and no other party. The defendant, further answering 
said paragraph, avers and alleges that the aforesaid loans of money 
were obtained from said Midwest National Bank, upon delivery to 
the said Bank of promissory notes therefor, payable in 90 days 
thereafter, and all signed by the plaintiff, and the defendant, as an 
accommodation maker only; that upon maturity of aforesaid notes 
many renewal notes became necessary, to which the defendant 
attached his signature, as an accommodation only, with that of the 
plaintiff; that the above indebtedness was. from time to time, 
59 reduced bv the plaintiff to the sum of $1,400.00, and merged 
into one note therefor, all prior notes being marked “Can¬ 
celled.’’ and delivered by said Midwest National Bank direct to the 
plaintiff or his many representatives, other than this defendant; 
that the last note of plaintiff, which the defendant signed as an ac¬ 
commodation maker only, was for the said sum of $1,400.00, due 
at said bank on Decomber 15, 1920, the renewal of which the de¬ 
fendant declined to execute, as an accommodation maker, because 
of the plaintiff’s prior discharge of defendant, without cause, and 
the repudiation by plaintiff of his contract of employment solemnly 
entered into with this defendant. Defendant, further answering, 
avers and alleges that he ha« never received any of the benefits of 
the loans to the plaintiff as aforesaid, or the proceeds thereof, and 
was not entitled thereto, and that the plaintiff now has in his control 
and possession all of such notes marked “Paid,” and that he also 
has in his possession and control all “paid” checks drawn by him 
upon the said Midwest National Bank, which upon examination, 
will disclose that his seven children, all above the ages of forty 
years, were the chief beneficiaries thereof. 

Defendant, further answering said paragraph, alleges and avers 
that, because the plaintiff had been using the personal credit of this 
defendant as aforesaid to obtain funds for the benefit of his chil¬ 
dren, especially. Claude II. Kellogg, and the further fact that funds 
were necessary to earn' on plaintiff’s litigation as aforesaid, in the 
Courts of the District of Columbia, the defendant declined to further 
accommodate the plaintiff in such behalf, and thereupon required 
the plaintiff, for his own protection, to enter into a joint account 
with the defendant, on or about January 0, 1920, with the Gate 
City National Bank of Kansas City, Missouri; that at said time the 
plaintiff and the defendant executed a note, as co-makers, to the 
said Gate City National Bank for the sum of $800.00. payable in 
90 days thereafter; that the proceeds of said note, after 
GO deducting interest and revenue stamps accruing thereon, 
were credited to the joint account of the plaintiff and the de¬ 
fendant on the books of said Gate City National Bank; that freauent 
renewals of said note were made, from time to time, all signed by 
the plaintiff and the defendant: that said renewal notes, and all of 
them, were marked “Paid” and returned direct by the said Gate 
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City National Dank to the Plaint ill' at Stanley. Kansas, and are now 
in his control and possession; that of the proceeds of said note the 
defendant has received the stun of $.”>00.00. and the plaintiff has 
received the sum of $2.”>0.00; that said funds were drawn out by 
checks executed jointly l>v the plaintiff and the defendant, and were, 
after payment by said Bank, by it delivered to the plaintiff's son, 
Horace M. Kellogg, and by the latter, delivered to the defendant; 
that these paid checks are now among the files and records of this 
defendant in Kansas City, Missouri, and a< a consequent thereof 
this defendant is unahle to give the exact dates appearing thereon. 
The defendant, further answering said paragraph, avers and alleges 
that if the plaintifT has paid said indebtedness, created in favor of 
said Gate City National Bank as aforesaid, then he is entitled to be 
given credit, to such extent of $”>00.00, upon his indebtednes to this 


defendant. 

Defendant further answering said paragraph, avers and alleges 
that on or about September 2d. 1010. he loaned to the plaintiff the 
sum of $234.00 in cash, taking the latter's note therefor, payable in 
one year thereafter, and that on or about October 10. 1010, this 
defendant, as a favor to one E. A. Kellogg, purchased a certain 
promissory note, at face value, executed bv the plaintiff in favor of 
his own son, the said E. A. Kellogg, or order, for the sum of $o00.00. 
payable in one year thereafter: that on or about November 10, 
1920. the aforesaid two notes, being pa-4 due. were merged into one 
single note of $800.82. payable on December 10, 1020, and executed 
by the plaintiff in favor of the defendant; that thereafter and 
61 on May 24, 1921, the said note was sold and negotiated bv 
the defendant to a citizen of the District of Columbia, and 
the defendant is, therefore, not now in possession or control of said 
note. 

Defendant, further answering said paragraph, avers and alleges 
that he has received from the plaintiff no promissory notes what¬ 
ever, other than the $1,600.00 note paid as aforesaid, the $800.82 
note negotiated and sold as aforesaid, and one other note of $1,420.98, 
which is more fully and specifically hereinafter referred to in para¬ 
graph 9 hereof. 

Defendant, further answering said paragraph, which charges him 
with the commission of actual fraud and misrepresentation against 
the plaintiff, respecting the execution of the aforesaid notes, explicitly 
denies each and every allegation with reference thereto. Further 
answering said charge, the defendant avers and alleges that the 
said notes of $1,600.00 and $1,420.98 were executed and delivered 
by plaintiff to the defendant, for money loaned and professional 
services rendered, and that the said note for $800.82 was executed 
and delivered by plaintiff to defendant, to cover an actual loan of 
such sum of monev. Defendant, further answering said paragraph, 
alleges and avers that he has not talked to or seen the plaintiff since 
on or about October 10. 1919. executing to-wit, January 6, 1920, 
and August 6, 1920. on fhich latter date the plaintiff, together with 
his two grown sons, E. A. Kellogg and Horace M. Kellogg, appeared 
at the law office of this defendant in Kansas City, Missouri, and 
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there requested the defendant to return to the City of Washington, 
D. C., and render certain professional and immediate services in 
connection with the plaintiff’s interest in the estate of William Pitt 
Kellogg; that, on said date and place the defendant handed to the 
plaintiff a check for $290.00, as rentals received from the latter's 
real estate in Washington, D. C., for the previous month of July, 
1920, with which the defendant is now charged, by the bill, with 
having appropriated to his own use and benefit. Defend- 

62 ant, further answering said paragraph, which charges 
him with the commission of fraud and misrepresentation, 

in the aforesaid premises, explicitly denies each and every such 
allegation and charge. On the other hand, defendant alleges and 
avers that all of his negotiations, transactions and contracts with 
the plaintiff have been fairly, openly and honestly consummated, 
and that such have been done and consummated by correspondence 
only, excepting a single transaction had with the plaintiff’s son and 
agent, E. A. Kellogg, in Washington, D. C.. hereinafter specifically 
set forth, and that such correspondence, when produced to this 
Honorable Court, will show that the plaintiff, in the filing of this 
scandalous bill of complaint, has acted in had faith with this Honor¬ 
able Court. 

8. The defendant, answering paragraph VITI of the bill, admits 
that he collected from the Thos. J. Fisher and Company, a rental 
agent for the plaintiff, the sum of $2~>0.00 on or about September 
5. 1920. and the further sum of $318.32 on or about October 1. 
1920, all covering rentals due plaintiff for the previous months of 
August and September. 1020. but expressly denies that he has col¬ 
lected any other sums of money or rentals from the said Thos. J. 
Fisher and Company. Defendant, further answering said para¬ 
graph, avers and alleges that, upon the receipt of the aforesaid 
rentals, he promptly advised the plaintiff of such fact, and gave him 
credit therefor on his account with this defendant; that thereafter 
and at three different times, the defendant advised the plaintiff of 
the receipt of said money and its application aforesaid; that in 
addition thereto, the plaintff has been further advised by his own 
rental agent, the Thos. .T. Fisher and Company, that no rentals 
were due the plaintiff for the month of October, 1020. because of the 
necessity of using and expending the same for the payment of fuel 
for the operation of the Alwyn Apartment House, one of plaintiff’s 
properties, for the winter season following. 

63 Defendant, further answering said paragraph, admits that 
he collected the above and aforesaid rentals, while acting as 

plaintiff’s attorney, as alleged in the bill, and by virtue of the terms 
and authority expressed in Exhibit 1 as aforesaid, and by virtue of 
plaintiff’s additional authority, unsolicited by defendant, expressed 
by plaintiff’s letter to defendant on February 9. 1920, a copy of 
which is attached hereto, made a part hereof, and marked Exhibit 
2. to which reference is prayed; that as a consequence thereof, such 
moneys are now retained bv defendant until he has been paid com¬ 
pensation for certain legal sendees rendered under and hv virtue 
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of his employment as aforesaid appearing in Exhibits 1, 2 and 
“B”. 

9. Defendant, answering paragraph IX of the bill, explicitly 
denies the allegations therein, which charge him with “having falsely 
and fraudulently stated and represented to the plaintiff and his 
agents and representatives that the Union Trust Company, of Wash¬ 
ington, D. C. and one George E. Fleming had become and were 
liable to the plaintiff for damages in about the sum of $3,000.00.” 
On the other hand, defendant avers and alleges that he. instead of 
so falsely and fraudulently stating such fact*, correctly, fairly and 
honestly advised and informed the plaintiff and his agents and 
representatives of such facts, and of the current law applicable to 
such subject matter, and the liability thus accruing in the premises. 
Defendant, further answering said paragraph, which charges him 
with having “falsely and fraudulently stated and represented to 
plaintiff and his agents and representatives that said parties had 
become liable to plaintiff for said damages because of certain state¬ 
ments made bv the aforesaid George E. Fleming as an officer and 
agent of the aforesaid Trust Company at the time he filed in the 
office of the Register of Wills the last will and testament of the 
aforesaid William Pitt Kellogg, deceased, to the purport and 
(14 effect that said George E. Fleming or the said Union 
Trust Company knew of no prior last will and testament 
of said deceased; that said defendant stated and represented to plain¬ 
tiff and his agents and representatives that said statement and the 
affidavit made to that effect hv the said George E. Fleming was 
false and untrue as said Trust Company and said Fleming well knew, 
and that because of the filing of said affidavit and the alleged false 
statement therein contained, this plaintiff had incurred some $3,- 
000.00 of expenses in the way of attorney’s fees, court costs, and 
other items of expense, which he would not have incurred and ex¬ 
pended had said alleged false statement not been made.” On the 
other hand, defendant avers and alleges that, instead of “falsely ’ 
and fraudulent-” stating such facts to plaintiffs and his agents, he 
correctly and fairly informed the plaintiff and his agent, E. A. 
Kellogg, on July 0, 1920 and May 29. 1920, of such facts, and of 
the current law applicable thereto, and that, in view of the law. 
the plaintiff was thus entitled to recover from the said George E. 
Fleming and the Union Trust Company whatever actual damages 
had been sustained by him in the aforesaid premises. Defendant 
further avers and alleges that, on the last aforesaid date, he informed 
plaintiff and his said agent, E. A. Kellogg, that he would bring a 
suit to recover such damages against the said Fleming and the 
Union Trust Company, upon a contingent fee of 50% of the amount 
recovered: that in consequence thereof, this defendant prepared 
therefor, including the preparation of an exhaustive brief, and would 
have instituted in apt time a proper action in this Honorable Court, 
but for the untimely action of the plaintiff, within six months 
thereafter and on December 4. 1920, in discharging the defendant 
from further representing him in any manner whatsoever. 
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Defendant, further answering said paragraph, explicitly denies 
the allegation therein which charges him with having 
65 “falsely and fraudulently represented to plaintiff that it 
was necessary, in order to recover said damages, to prove 
that the aforesaid expenses which constituted and entered into the 
damages had actually been paid.” On the contrary, this defendant 
informed plaintiff’s agent. E. A. Kellogg, that the aforesaid court 
costs incurred and paid by defendant aforesaid would be a proper 
item of such damages. Defendant expressly denies that he in¬ 
formed the plaintiff or his agent. E. A. Kellogg, that it was neces¬ 
sary to execute a note or notes therefor to the defendant, in pay¬ 
ment of said items of railroad and hotel expense. On the con¬ 
trary, defendant alleges and avers that he informed plaintiff's 
agent, E. A. Kellogg, that, if such expense and the aforesaid court 
costs were so paid, the true amount of which was then unknown, 
he, the defendant, as a consideration therefor, would institute and 
prosecute various objections to tin* executor's account then about 
to be filed in the e.-tate of tin* said William Pitt Kellogg. Defendant 
further avers and alleges that Ik* bad, prior thereto, and on May 
21, 1920, advised the plaint iff. by letter, of the necessity of filing 
and prosecuting certain objections to the account filed bv the Union 
Trust Company. Executor, in the aforesaid estate, owing to a re¬ 
port of the financial condition thereof which said executor had 
made in another proceeding, and. at such time, offered to institute 
and prosecute said objection, on behalf of plaintiff, for a compensa¬ 
tion equivalent to 50 per cent of the amount saved to the plaintiff 
therein, above the sum of $19,400,110; that the rendition of such 
services, being applicable to the property passing to plaintiff under 
item V of said will, was not within the terms of defendant’s specific 
and limited employment appearing in Exhibit “1>”: whereupon 
plaintiff, through his agent. E. A. Kellogg, appeared in the City 
of Washington, D. C.. on the following May 29, 1920, and nego¬ 
tiated with defendant relative to the aforesaid compensation and 
service, and as a result of such negotiations it was agreed by 
06 and between defendant and said Kellogg, on June 12, 1920. 

the nature of such compensation for the professional serv¬ 
ices to he thereafter rendered bv defendant, in the prosecution of 
said objections to the Executor’s account as aforesaid, should he, 
to-wit: the giving of a negotiable promissory note by plaintiff to 
defendant, for the amount of such court costs, when determined, 
together with all railroad, traveling and hotel expenses, when de¬ 
termined, as were incurred and paid out by the defendant while 
engaged in the prosecution of the caveat to the last will and testa¬ 
ment of William Pitt Kellogg, on behalf of the plaintiff; that 
thereafter, and in pursuance of said agreement, defendant pre¬ 
pared an itemized hill or statement, now attached to the bill of 
complaint, marked Exhibit “C”. as of May 16. 1920, covering the 
amount of such court costs and suit expenses, aggregating the 
sum of $956.18, and railroad traveling and hotel expenses, aggre¬ 
gating the sum of $1,061.80. all paid out and expended bv the 
defendant from the date of filing said caveat on May 9, 1919, to 
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and until the date of the final determination thereof on April 12, 
1920, and aggregating the full sum of $1,420.98; that defendant 
forwarded said statement, by United States mail, to the plaintiff 
and his aforesaid agent, E. A. Kellogg, together with a form of 
promissory note in an amount to correspond therewith; that there¬ 
after and on, or about June 20, 1920, the defendant received, by 
United States mail, at Washington. D. C., from the plaintiff* 
through his said agent, then at Stanley, Kansas, the said promis¬ 
sory note in favor of defendant, and bearing the genuine signature 
of the plaintiff. Sherman Kellogg, together with said bill or state¬ 
ment, upon which the defendant then executed his receipt of pay¬ 
ment of the items appearing therein, and returned same, by United 
States mail, to the plaintiff and his said Agent. E. A. Kellogg, at 
Stanley, Kansas. Defendant further alleges and avers that the 
plaintiff has at all times since retained said receipted bill 
07 or statement. Exhibit “C'\ and has never objected to any 
item or items appearing therein, until more than one year 
thereafter, namelv, the filing of this bill of complaint on June 
27. 1921. 

Defendant, further answering said paragraph, alleges and avers 
that, at the time of entering into the aforesaid agreement with 
the plaintiff, through the said E. A. Kellogg, the defendant advised 
and informed the plaintiff and his said agent, that he, the plaintiff, 
would be in a position to establish a suit against the said George 
E. Fleming and the Union Trust Companv. for the recovery of 
the sum of $1,900.00. paid by the plaintiff to the defendant as 
aforesaid, for defendant’s services rendered prior to April 15, 1919. 
and the further sum of $1,420.98. as represented bv the receipted 
bill. Exhibit “C” aforesaid, or a total approximate sum of $3,000.00. 
and that such amount should he considered the fair measure of 
damages accruing in such behalf. 

Defendant further alleges and avers that, upon receipt by him 
of the aforesaid promissory note, he immediately prepared and filed 
a petition of objections to the executor’s first account rendered in 
the cause of the estate of William Pitt Kellogg, deceased, cause 
No. 24.942. then and now pending in this Honorable Court, sit¬ 
ing in Probate: that thereafter and on October 17 and 18. 1920, 
the defendant, after a careful preparation for trial, including the 
preparation of an exhaustive brief, participated in the trial upon 
said objection, covering a period of two full days, all of which 
resulted in a benefit to the plaintiff approximating the sum of 
$5 000.00. 

Defendant, further answering, avers and alleges that as a conse¬ 
quence of the receipt of said promissory note, for the consideration 
last above mentioned and rendered to the plaintiff, he and the plain¬ 
tiff thereby entered into a full, fair, complete and final stated 
68 account and settlement of the transaction and accounts thus 
itemized and appearing in Exhibit “C”. so that as to such 
particular matters and transactions, thev are not now subject to 
an accounting as prayed for in the plaintiff’s hill. 

Defendant, further answering, expressly denies the allegation 
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in said paragraph of the bill, which alleges that said note of $1,420.98 
was executed and delivered by plaintiff to defendant, without any 
consideration; or that it was delivered to the defendant for the 
purpose of proving that the expenses, thus appearing in Exhibit 
“C”, constituted or entered to the damages claimed to have accrued 
against the said George E. Fleming and the Union Trust Com¬ 
pany, as aforesaid; or to prove that said expenses had actually 
been paid; or that said damages would be recovered in the suit 
contemplated against said Fleming and said Trust Company ; or 
that said note was thus given to defendant for the purpose of filing 
such contemplated suit: or that defendant, at any time, stated to 
plaintiff, or any of his agents or representatives, that said note 
was required by defendant for the purpose of using it in the insti¬ 
tution or prosecution of any action or suit touching the recovery 
of damages from the said George E. Fleming and the said Union 
Trust Company. Defendant, further answering said paragraph, 
explicitly denies the allegation therein, which charges defendant 
with having obtained said note by fraud and misrepresentation. 
On the other hand, defendant avers and alleges that the considera¬ 
tion of said note, and the circumstances surrounding the execution 
of the same, are as heretofore stated herein, to-wit, the payment of 
$356.18, as court costs, theretofore paid out bv defendant for plain¬ 
tiff, and for professional services thereafter rendered for plaintiff, in 
objecting and prosecuting the objections to the executor’s account 
as aforesaid. 

Defendant, further answering said paragraph, avers and Alleges 
that on May 16. 1921. he instituted in this, the Supreme Court of 
the District of Columbia, on the law side thereof, which is a court of 
competent jurisdiction, an action against the plaintiff here 

for the recovcrv of the sum of monev due on said note of 

* 

69 $1,420.98, said action being designated on the records as Ed¬ 

mond C. Fletcher, plaintiff, vs. Sherman Kellogg, defendant, 
No. 65675, at Law; that in said action a writ of attachment was 
issued out of said Court and levied against the property of the 
plaintiff in the district of Columbia; that thereafter and on June 
27, 1921, this plaintiff as defendant therein, filed in said action at 
law a Corporate Surety Undertaking, by virtue of which the money 
and property thus attached was released, by order of that Court, 
to the defendant, Sherman Kellogg; that on said date, and on the 
same date of the filing of this hill in Equity, this plaintiff, as de¬ 
fendant in said cause No. 65675, filed in the latter cause his affidavit 
of defense, and thereafter and on November 15, 1921, his supple¬ 
mental affidavit of defense; that the defendant in that cause has 
taken depositions of various witnesses residing in Kansas City, 
Missouri and Los Angeles, California, and that said depositions 
are now of record in said cause, and that a Joinder of Issue is also 
now of record therein. Further answering, the defendant avers 
and alleges that the plaintiff here, as the defendant in the aforesaid 
action at Law. has a plain, adequate and complete remedy at law 
in the aforesaid premises, and if he has a valid defense against said 
note, he can be heard by a jury in said Court of Law, so that, as 
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to such matter, this plaintiff is not now entitled to an accounting 
thereon as prayed for in the bill of complaint. But, if this Court 
should determine otherwise, and should desire to take jurisdiction of 
said matter, then defendant is entitled to either the payment of said 
note, or to be reimbursed by plaintiff in the sum of $356.18, as 
court costs and suit expenses expended in the caveat proceeding as 
aforesaid, and is further entitled to receive from plaintiff the fur¬ 
ther sum of $1,500.00. as reasonable compensation for the profes¬ 
sional services rendered by the defendant in prosecuting the afore¬ 
said objections to the executor's account, at the request of plaintiff 
and upon his express employment as aforesaid. 

70 10. The defendant, answering paragraph X of the bill, 
admits the allegations therein respecting the defendant's 

claim of an indebtedness, on a quantum meruit, against the plain¬ 
tiff and accruing by reason of the rendition of certain professional 
legal services by him. for and on behalf of plaintiff, in and con¬ 
cerning the estate of the said William Pitt Kellogg, and in pur¬ 
suance of his express < mployment in writing. Exhibit “B"’ aforesaid. 
Defendant further admits as alleged in the bill, that said claim is 
based upon the theory that, because he rendered certain professional 
legal services in said matter while the said contract of employment, 
Exhibit “B * aforesaid, was in force and effect, from its date thereof, 
namely, April 15. 1919. up to and including December 9, 1920, 
upon which latter date defendant received the aforesaid letter of 
discharge bearing date of December 1. 1920. Defendant, further 
admits, as alleged in plaintiffs bill, that his compensation as pro¬ 
vided for in said contract of employment, Exhibit “B" aforesaid, 
provided for compensation contingent upon the successful recovery 
of money or property mentioned and described in Item IV of the 
last will and testament of William Pitt Kellogg, and also provided 
that the defendant might institute any action or actions, for and in 
the name of the plaintiff, in the Courts of the District of Columbia, 
or elsewhere, as may be deemed necessary toward recovering said 
property. Defendant further admits, as alleged in plaintiff's bill, 
that because lie was deprived and prevented from instituting and 
prosecuting whatever actions were necessary toward the recovery of 
the aforesaid property, by the cancellation and repudiation of said 
contract of employment by plaintiff without making any compen¬ 
sation to defendant for the professional sendees rendered there¬ 
under. he is entitled to compensation upon the basis of quantum 
meruit for such services as have been rendered by defendant. 

71 Defendant further avers and alleges that by reason of his 
express employment by the plaintiff, as appearing in Exhibits 

1 and 2, executed by plaintiff as aforesaid, and the rendition of 
certain professional legal services thereunder by the defendant, for 
which he has not been paid any eomv>ensation whatever bv the plain¬ 
tiff, excepting that which is set forth in Exhibit 4, the defendant is 
also entitled to reasonable compensation for the services thus ren¬ 
dered: that with respect to the nature and character of the profes¬ 
sional services thus rendered by defendant, in pursuance of his em- 
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ployment, as expressed in Exhibits 1 and 2, and Exhibit “B,” the de¬ 
fendant will more fully hereinafter set out in his counter claim and 
set-off against the plaintiff. Defendant expressly denies that the 
plaintiff has paid to the defendant any compensation whatever for 
the professional services rendered by the latter under and by virtue 
of the scid contract of employment, Exhibit “B,” aforesaid. 

XI. Answering paragraph XI of the bill, the defendant admits 
the allegations therein contained. 

12. Answering paragraph XII of the bill, respecting the allega¬ 
tions that the plaintiff has no adequate remedy at law in the above 
mentioned premises, the defendant admits said allegation, except¬ 
ing the aforsaid action at law, and the subject matter therein, now 
pending in this Honorable Court, as aforesaid. Defendant further 
denies that he has in his possession or control any promissory notes 
executed and delivered to him by the plaintiff, other than those here¬ 
tofore mentioned, namely, the aforesaid note for $1,420.98, and the 
aforesaid note of $800.82, negotiated and transferred as aforesaid, 
prior to the filing of this hill of complaint. Defendant further 
alleges and avers, that in all his dealings and transactions with the 
plaintiff as aforesaid, he has been faithful, honest and diligent, and 
has faithfully and promptly advised and informed plaintiff, at Stan¬ 
ley, Kansas, of every material progress and development of the 
various actions at law or in equity, brought and prosecuted 
72 under and by virtue of the plaintiffs express authority as 
aforesaid, and at all times defendant has advised and in¬ 
formed plaintiff of all facts material to his interest in the property 
and estate of his brother, William Pitt Kellogg. Defendant further 
avers and alleges that, during the pendency and progress of the afore¬ 
said litigation, he prepared various and large briefs and opinions 
as to the law, respecting individual subject matter in hand, and, 
at all times, favored the plaintiff with a copy thereof, besides various 
letters, all of which were, prior to the plaintiff's discharge of the 
defendant as aforesaid, delivered over to the aforesaid Leslie J. 
Lyons, attorney at law at Kansas City, Missouri. Defendant further 
avers and alleges that said Lyons, acting upon the information, 
facts and opinions appearing in said briefs, has been, and is, active 
in appropriating the benefits thereof to his own use and benefit, 
and to the damage of the defendant; that he has sought the assist¬ 
ance of his correspondent, Clophane and Latimer, and Gilbert L. 
Hall, now plaintiff’s counsel, in consummation thereof. Defendant 
further avers and alleges that, at the time of his discharge from the 
services of plaintiff, as aforesaid, plaintiff was indebted to the de¬ 
fendant, for moneys advanced and services rendered, exclusive of all 
set-offs, the approximate sum of $28,000.00, as will he hereinafter 
specifically set forth. 

Defendant, further answering said paragraph, admits that he was 
diligent, as alleged in the hill, in assuring plaintiff that he was cer¬ 
tain and sure to succeed in the contemplated attacks upon said Item 
IV of said will, and that the defendant would he entitled without 
question to the contingent fee provided for in said contract of April 
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15, 1919. Defendant alleges and avers that between April 13, 1920 
and July 3, 1920, he received direct from said plaintiff the 

73 full sum of $1,250.00, and has received indirectly from plain¬ 
tiff the further sum of $1,008.32, for all of which plaintiff 

has been given credit as appears in Exhibit 4. 

13. Further answering the whole bill of complaint, the defendant 
avers and alleges that, in addition to the matters aforesaid which 
have been reduced to an account stated, and settled by mutual agree¬ 
ment between plaintiff and defendant, and the action at law now 
pending and involving the aforesaid note of $1,420.98, there are 
many current items of account existing between plaintiff and de¬ 
fendant, which this Honorable Court ought to adjust; that such 
matters and items of account arise out of the defendant’s express em¬ 
ployment and authority, as appears in Exhibits 1, 2 and “B” afore¬ 
said, and the rendition of various items of professional legal services 
thereunder bv defendant for plaintiff, and including various sums 
of money paid out, upon behalf of plaintiff, by the defendant, as 
court costs and suit expenses accruing in the aforesaid equity cause 
No. 37808, in this Court, and the appeal thereof to the said Court of 
Appeals, cause No. 3479, and including money received by defend¬ 
ant from plaintiff, after April 12. 1920; that such items are fully 
set out in writing and attached hereto, marked Exhibit 4, which 
exhibit relates alone to the matters therein set forth, and in addition 
and not inclusive of, the claims for attorney's fees and damages for 
breach of contract aforesaid, and other claims hereinafter referred to. 

14. For a counter claim and set-off to and against the matters and 
claims for money alleged by the plaintiff in his bill of complaint, 
the defendant avers and alleges that the plaintiff, before and at the 
time of the commencement of this suit, was and still is indebted to 
defendant in a large sum of money, to-wit: the sum of $25,000.00, 
for professional legal services, can', diligence and attendance ren¬ 
dered by defendant for and upon behalf of plaintiff in pur- 

74 suance of the authority and right conferred upon defendant 
by virtue of the terms, provisions and agreements contained 

in his contract of employment, as appearing in the aforesaid Ex¬ 
hibit ‘‘IV’ attached to the plaintiff's bill of complaint, and made 
a part thereof, which said exhibit ‘‘B' ? is also hereby referred to and 
made a part of this paragraph of this answer. Defendant further 
avers and alleges that the sum so claimed by him is greatly in ex¬ 
cess of plaintiffs alleged demand; that, by the terms of said agree¬ 
ment of employment, defendant was given the right and power to 
institute, on behalf of and in plaintiff’s name, in the Courts of the 
District of Columbia, any action or actions or suits which might be 
necessary to recover or establish plaintiff's right and interest to and 
in the personal and real property mentioned and described in Item 
IV of the last will of his brother. William Pitt Kellogg, and as ap¬ 
pearing in the copy of said will which is attached to the plaintiff’s 
bill of eompaint, marked Exhibit “A" to which reference is prayed; 
that, bv the terms of said contract, of employment, the compensa¬ 
tion which defendant was to receive for the rendition of his pro- 
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fessional services in such behalf, was 50% of the amount of money 
or property thus recovered as the result of the institution and prose¬ 
cution of any of said actions which might be deemed necessary as 
aforesaid, such compensation to be taken out of and from the money 
or property when recovered or established. Defendant further avers 
and alleges that the value of plaintiff's interest and right to and in 
the property described in Item IV of said will is $50,000.00, out of 
which the defendant would have been entitled to receive, as his com¬ 
pensation, the sum of $25,000.00. Defendant further avers and 
alleges that in and toward the recovery of said property, he, on 
behalf of plaintiff, first instituted, on May 9, 1919, in this Honor¬ 
able Court, sitting in Probate, a caveat to the said will of William 
Pitt Kellogg, and prosecuted said action, through all its va- 

75 rious stages, took and obtained from the Court whatever or¬ 
ders were necessary in such behalf, and was, as plaintiffs 

counsel, in sole charge of said proceeding from its incipiency to 
and including April 12, 1920, during which time and on April 8, 
1920 it was first disclosed that there were in existence three prior 
wills and testaments of William Pitt Kellogg, and that in each of 
said prior wills there was given to plaintiff a less amount of money 
or property, by several thousand dollars, than was given him by the 
terms of said last will, and that in each of said prior wills there was 
fully created an express and executed trust, covering the personal 
and real property described in Item IV of the said last will. So 
that, in consequence thereof, the defendant, upon such disclosures 
aforesaid, requested the trial court to direct a verdict against the 
caveator and in favor of the caveatecs. 

Defendant further avers and alleges that immediately after the 
final disposition of the caveat proceedings, as aforesaid, he, on behalf 
of plaintiff, who was a residuary legatee and devisee under said will, 
instituted, on April 28, 1920. in this Honorable Court, sitting in 
Equity, a suit against 22 defendants, namely. Fred A. Winchell, 
et al., cause No. 37,808, for the purpose of obtaining a judicial con¬ 
struction and interpretation of Item IV of said will, and the conse¬ 
quent enlargement and recovery, if invalid, of plaintiff’s interest in 
the residuary property passing under said will; that the defendant, 
as plaintiff’s counsel, was in sole charge of said proceeding, and took 
and obtained from the court whatever orders were necessary in that 
behalf from the incipiency of said action to the following October 
26, 1920, upon which latter date the trial court entered an order by 
which the plaintiff’s hill was dismissed; that thereafter and on De¬ 
cember 2, 1920. the defendant, upon behalf of plaintiff, lodged an 
appeal, from said order of dismissal, in the Court of Appeals of the 
District of Columbia, after the plaintiff had executed the requisite 
Undertaking on Appeal. Defendant further avers and al- 

76 leges that he employed and associated with himself one 
Henry E. Davis, a member of this Bar, and that said Davis 

and this defendant were in sole charge of said proceeding, and took 
and obtained from the Court whatever orders were necessary in that 
behalf from its incipiency until the following June 6, 1921; that 
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during the pendency of said action the defendant, on December 9, 
1920, in Washington, D. C., received from the plaintiff a letter bear¬ 
ing date of December 4. 1920, as set forth on page 4 of this amended 
answer, and which is now made a part of this paragraph, as though 
fully set out; that by the terms of said letter the plaintiff sought to 
terminate defendant’s authority and right to prosecute said action 
in said Court of Appeals, without obtaining the consent and order 
of said Court; that thereafter and on Mav 2. 1921. certain appellees, 
including the Union Trust Company, Executor, interested in Item 
IV of said will, moved the said Court of Appeals to require the de¬ 
fendant and said Davis to show bv what authoritv such action was 

« * 

being prosecuted, and. upon failure thereof, to dismiss said appeal ; 
whereupon the plaintiff here, as the appellant there, acting through 
one Walter C. Clephane, not counsel of record in said cause, con¬ 
sented to the dismissal of his interest in said appeal; that thereafter 
and on June b. 1921. the said Court of Appeals entered therein an 
order, a copy of which is attached hereto, marked Exhibit “3.” to 
which reference is prayed; that, by the terms of said order, the 
defendant was given the right to intervene, and he did so intervene, 
in said cause and prosecuted the same to a final conclusion; that 
thereafter and on November 7. 1921. the said Court of Apjieals. by 
its judgment therein, affirmed the order of dismissal as rendered by 
the trial court as aforesaid. So that the merits of said cause, as 
affecting plaintiff’s interest in the property embraced in said Item 
IV of said will, was not. and never has been, adjudicated and 
determined. 

77 -Defendant further avers and alleges that immediately after 
the disposition of the aforesaid action in the Court of Ap¬ 
peals. he. in plaintiff's name, and as provided for in said contract. 
Exhibit “IV aforesaid, on November 2”>. 1921. instituted in this 
Honorable Court, sitting in Equity, an action against 23 defendants, 
namely. Fred A. Winehell. et ah. cause No. 39.599, for the purpose 
of obtaining from the Court a decree holding that said Item IV of 
said will was void, and the consequent enlargement and recovery, 
if invalid, of plaintiff’s interest in the residuary property passing 
under said will ; that thereafter and on December 5. 1921. the plain¬ 
tiff. Sherman Kellogg, moved this Honorable Court to dismiss said 
action, on the ground that defendant's authority to institute the 
same had been theretofore revoked: whereupon this Honorable 
Court dismissed said action. 

Defendant further avers and alleges that the plaintiff, on De¬ 
cember 4. 1920. without cause*, and without any fault or default 
existing or occurring upon the part of the defendant, and without 
paying defendant any compensation whatever for the professional 
sendees thus rendered as aforesaid, cancelled said contract, and 
thereby refused to permit the defendant to further perform and 
proceed thereunder. That defendant faithfully and diligently per¬ 
formed. at the time and in the manner in said contract provided, 
each and all of the terms and conditions therein on his nail to he 
done and performed up to the date upon which the plaintiff, wrong¬ 
fully and without cause, and without compensating defendant in 
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any sum whatever, cancelled said contract. and refused to permit 
the defendant to further carry out the terms thereof ; that bv reason 
of the plaintiff’s act in discharging defendant and in cancelling 
said contract as aforesaid, and as a full consequence thereof, defend¬ 
ant was deprived of the right to create or establish a fund of money, 
out of whch lie might receive his compensation for the professional 
services thus rendered, and as a consequence thereof defend- 

78 ant is entitled to receive from plaintiff, and now claims and 
asks, reasonable compensation to-wit. the sum of $*25,000.00, 

for the aforesaid professional services rendered by him for plaintiff, 
from the date of said contract up to the date of the cancellation 
thereof, and defendant’s consequent discharge. 

15. For a counter claim and set-off to and against the matters and 
claim for money alleged by the plaintiff in his bill of complaint, 
the defendant avers and alleges that plaintiff, before and at the time 
of the commencement of this suit, was and still is indebted to de¬ 
fendant in a large sum of money, to-wit: the sum of $25,000.00, 
accruing in the following manner, to-wit, that plaintiff and defend¬ 
ant, on April 15, 1919, entered into the contract heretofore alleged, 
a copy of which said contract is attached to the bill of complaint, 
marked Exhibit “B,” and made a pail of said bill, which said exhibit 
“B” is also hereby referred to and made a part of this paragraph of 
this answer; that the sum so claimed by defendant is greatly in ex¬ 
cess of the plaintiff’s alleged demand. That after the defendant had 
entered into and upon the performance of the terms of said contract 
to be by him performed, and had continued so to do for a period of 
20 consectutive months, the plaintiff, on December 4, 1920, without 
cause and without any fault or default existing or occurring upon 
the part of the defendant, cancelled said contract and refused to 
permit the defendant to further perform thereunder. That the de¬ 
fendant performed, at the time and in the manner therein provided, 
each and all of the terms and conditions upon his part to be done 
and performed, up to and including the date upon which the plain¬ 
tiff, wrongfully and without cause, cancelled said contract, and re¬ 
fused to permit the defendant to further carry out the terms thereof. 
That by reason of the plaintiff’s act in cancelling said contract, and in 
making and causing a breach thereof, as aforesaid, the de- 

79 fendant was, and is, damaged to the extent of the sum of 
$25,000.00, no part of which has been paid. 

10. For a counter claim and set-off to and against the matters and 
claims for money alleged by the plaintiff in his bill of cofnplaint, 
the defendant avers and alleges that the plaintiff, before and at the 
time of the commencement of this suit, was and still is indebted 
to the defendant, in a large sum of money, to-wit, the sum of 
$3,650.00, for professional, legal services, care, diligence and attend¬ 
ance rendered by defendant for and on behalf of plaintiff in Equity 
cause No. 37556, in this Honorable Court, being filed as Tsaiah S. 
Coomes, vs. Fred A. Winched, ct al., wherein this plaintiff was a 
defendant; that said professional services were rendered as afore¬ 
said by virtue of the authority, powers and directions given and 
appearing in plaintiff’s writing bearing date of October 9, 1918 and 
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letter bearing date of February 0. 1020. a copy of both of which arc 
set forth in Exhibits 1 and 2 to this answer, which said exhibits are 
hereby referred to and made a part of this paragraph of this answer. 

Defendant further alleges and avers that, in pursuance of the 
above and foregoing authority, power and direction, defendant ren¬ 
dered upon behalf of plaint ill* in said cause various items of pro¬ 
fessional legal service, was required to give daily attendance thereto 
from the date of his entry of appearance therein, namely. May 10, 
1920, as plaintiff’s counsel, until July 15. 1920. at which time de¬ 
fendant returned to Kansas Citv. Missouri; that thereafter and on 
August 0 . 1920 , the defendant, at Kansas City. Missouri, was re¬ 
quested by the plaintiff to return to Washington. D. C., for the pur¬ 
pose of negotiating the purchase of the Alwyn Apartment House, 
one of the properties involved in this cause in partition, and to at¬ 
tend to various matters touching upon the various phases and de¬ 
velopments in said proceeding, that in pursuance of the plaintiff’s 
aforesaid request, the defendant did return to Washington, 
80 D. C.. on August 8 . 1920 . and thereafter continuously ren¬ 
dered professional services in said cause on behalf of plain¬ 
tiff for a continuous period of four months thereafter and until the 
defendant's discharge therefrom. Defendant further avers and al¬ 
leges that the items of professional services so rendered, consisted of 
the taking of depositions, attendance in the Court, attendance at 
the trustees' sales on various dates, examination of the Alwyn Apart¬ 
ment House, attendance before the Auditor of this Court on the 
hearing of the Trustees’ first account, and preparing and filing in 
court objections to the Auditor’s first report: that for the professional 
services thus rendered by defendant for plaintiff as aforesaid, defend¬ 
ant is entitled to receive from plaintiff, and now claims and asks, 
reasonable compensation, to-wit. the sum of $3,650.00. 

Wherefore defendant prays: 

(a) That the claims of plaintiff, as made by the bill, together 
with the claim of defendant, as made bv his answer, mav be heard 

4 * 

and determined. 

(b) That the Court pronounce a final judgment, both on the orig¬ 
inal and cross claims of plaintiff and defendant. 

(c) That defendant have judgment against the plaintiff in and 
for the sum of $28,650.00, together with costs of this action. 

(d) That the Court grant such further orders and decrees as may 
be just in the premises. 

EDMOND C. FLETCHER, 

Defendant. 

District of Columbia, ss : 

Edmond C. Fletcher, of lawful age. being first duly sworn, on his 
oath states that he is the defendant mentioned in the above entitled 
cause: that he has read the foregoing and annexed answer and knows 
the contents thereof, and that The matters therein stated are true, 
except those that are stated unon information and belief, and as to 
all of those he verilv believes them to 1 e true. 

EDMOND C. FLETCHER. 
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Subscribed and sworn to before me this January 23, 1922. 

[l. s.] A. E. E. MASON, 

Notary Public. 

81 Exhibit 1. 

Power of A ttorney. 

Know all men by these presents, That I, Sherman Kellogg, of 
Stanley, Kansas being a beneficiary in the estate of my deceased 
brother, William Pitt Kellogg, now undergoing probate in the Pro¬ 
bate Court in the City of Washington, D. C., hereby constitute and 
appoint Edmond C. Fletcher, an attorney at law, residing in Kansas 
City, Missouri, my true and lawful attorney for me and in my stead, 
to act for and upon my behalf in the matter of said estate, and in 
all matters pertaining thereto and involving the examination of 
questions affecting my financial interest in said estate, but not au¬ 
thorizing said Edmond C. Fletcher to institute any suit or action at 
law in any court, for or upon my behalf, without first obtaining 
further authority so to do. 

Executed at Stanley, Kansas, on this 9th day of October, 1918. 

(Signed) SHERMAN KELLOGG. 

Exhibit 2. 

“Stanley, Kansas, Febry. 9, 1920. 

My Dear Edmond: 

This you will carry in your vest pocket to flash to doubters. This 
is to say the bearer of this, Edmond C. Fletcher, will use his best 
judgment in looking after the personal and property interests of 
the undersigned in every sense as thou- he were my very person. 
Now, Edmond, this is giving you extreme power. But I am confi¬ 
dent that you will exercise this power with honorable acts. Go deep. 
I am depending immensely upon yourself and co-workers in dispos¬ 
ing of the Trust. Be diligent in looking after bric-a-brac, etc. This 
may seem penurious in me, but you know I am not thus inclined. 
You know that I am anything but a selfish person. I am actuated 
only by duty, obligations wholly actuated by thoughts regarding the 
conditions that surrounded my dear brother during his last days. 
Think of it. A renowned statesman. A financial success. And 
the winding up under the influence and control of a miserable, drink¬ 
ing vixen. On ! Ed, I wish I was young like yourself, just a few 
weeks, and in Washington, I would rimrack Satan’s Kingdom so 
far as it pertained to my brother’s domestic affairs. It makes me 
miserable to think how the dear man was surrounded by human 
vultures and they feigning friendship. I was always loth to believe 
in an orthodox ITell, but am now convinced there should be one. 
Keep me thoroughly posted. Kindly preserve this and bring it to 
me when you return. 

SHERMAN KELLOGG.” 

4—4102a 


EDMOND C. FLETCHER VS. SHERMAN KELLOGG. 


Exhibit 4. 


Apr. 


Sept. 


Jany. 23, 1922. 


Sherman Kellogg in Account with Edmond C. Fletcher. 
Equity Case Xo. 37S0S. 


28, 1920. To Court costs advanced to Clerk and 
U. S. Marshal, upon filing petition in 
Supreme Court of District of Colum¬ 
bia. in above case. 

13, 1920. To Money paid to Washington Law Re¬ 
porter for publication of notice of suit. 
“ “ To Money paid to Washington Star for 

publishing notice of suit. 

2, 1920. To additional advancement of Court 
costs, covering transcript lor Appeal.. 


$31.00 

10.24 


14.40 


15.00 


Court of Appeals Case Xo. 3479. 


Dec. 2. 1920. To Court deposit advanced in above 

case. uj)on lodging the Appeal in the 

Court of Appeals. 10.00 

Feb. 2, 1921. To moneys advanced to Clerk of Court 

of Appeals, to cover printing of Ab¬ 
stract . 52.50 

Apr. 15, 1921. To cost of printing brief. 01.50 


Case Xo. 24942. 

(Estate of William Pitt Kellogg.) 

Oct. IS, 1920. To money paid to court Reporter, for 

taking testimony upon the hearing of 
objections to the Executor's account... 15.00 
Oct. 1G, 1920. To fees paid U. S. Marshal, for sum¬ 
moning 5 witnesses in last above matter. 2.50 


Misecllaneous. 


June 7, 1920. To money paid your agent. E. E. A. Kel¬ 
logg, in Washington. I). C.. in accord¬ 
ance with our agreement. 50.00 . 

Total . $282.14 . 

83 Amount brought forward. $282.14 . 

Apr. 13, 1920. By your check. $200. 

Apr. 29, 1920.. . 200. 

May 20, 1920.. . 200. 

June 7, 1920.. . 250. 

June 25, 1920.. . 200. 

July 3, 1920. .. 200. 

Sept. 5, 1920. By check from Thos. J. Fisher and Com¬ 

pany, your rental agents, as your ren¬ 
tals for August. 1920. 250.00 

Oct. 1, 1920. By check from Tims. J. Fisher and Com¬ 
pany, your rental agents, as your ren¬ 
tals for Sept. 1920. 318.32 

March 15, 1921. By your payment of my part of obli¬ 
gation on note ($800.00) to Hate City 

National Bank, at Kansas City. 500.00 

Jan. 23, 1922. To balance. $2,030.18 . 


$2,318.32 $2^18.32 


853333 
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84 Replication to Amended and Supplemental Answer. 

Filed February 1, 1922. 

* * * * * * * 

The plaintiff joins issue with the defendant upon paragraphs one 
(1) to thirteen (13) inclusive, of the amended ana supplemental 
answer. 

As to the balance of said answer wherein are alleged set-offs or 
counter claims against the plaintiff, the plaintiff saving and re¬ 
serving to himself all manner of benefit and advantage which he 
might otherwise have by reason of the many errors and insufficiencies 
in the allegations therein contained, and praying the same benefit 
with respect thereto as if he had moved to strike the same out, for 
replication thereto says: 

14. The plaintiff denies that he ever was or that he is now in¬ 
debted to the defendant as alleged in the fourteenth paragraph of 
said answer. The plaintiff is advised that the construction of the 
contract therein referred to as Exhibit “B” is a matter of law as to 
which he is not required to answer. He is not sufficiently 

85 familiar with the values of the property embraced within the 
trust described in Item IV of the will of the late William 

Pitt Kellogg to either admit or deny the valuation thereof as set 
forth in said paragraph, and holds the defendant to strict proof 
of the allegations in that regard made, if the same are material. 
Plaintiff admits that the said defendant filed the caveat in the Pro¬ 
bate Court as alleged in said answer, but says that said caveat was 
filed as a result of misinformation given by him to the plaintiff 
concerning the conduct of the persons charged in said caveat, as 
such conduct is referred to in the caveat aforesaid; that said Fletcher 
was unable to substantiate stud charges as therein alleged, and that 
because of the information with respect thereto given to the plain¬ 
tiff, (and the defendant was the only source of plaintiff’s informa¬ 
tion) plaintiff was led to believe that said charges were true. Plain¬ 
tiff also says that he misapprehended the nature and effect of said 
caveat and that such misapprehension on his part was caused by the 
character of the advices in that regard made to him by the said 
defendant. Plaintiff further says that had it not been for said 
misapprehension and misinformation, said caveat never would have 
been filed. Plaintiff, upon information and belief, denies that on 
April 12, 1920, it was first disclosed to the said Fletcher that there 
was in existence three prior wills of William Pitt Kellogg as al¬ 
leged in said answer; and upon information and belief plaintiff 
also denies that said defendant requested the Court upon the trial 
of the issues under said caveat, to direct a verdict against the caveator 
and in favor of the oaveatees. 

Plaintiff admits the institution and prosecution bv said Fletcher 
of the equity proceedings No. 37808 mentioned in the four- 

86 teenth paragraph of said answer and that proceedings were 
taken in the Court of Appeals resulting in the dismissal of 
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the ease filed by the said defendant, ns he lias in said answer al¬ 
leged. Plaintiff is advised that, as will appear by the opinion of 
the Court of Appeals in said cause, the suit filed by said Fletcher 
as aforesaid was one of which this Court had no jurisdiction* and 
that the ruling by the Court of Appeals to this effect was in affirmance 
of whgj, had been for years past the settled law in this jurisdiction, 
a principle of law which was well known to lawyers practicing in the 
District of Columbia and with which the defendant should have 
been familiar before attempting to conduct litigation in the courts 
thereof; and plaintiff is advised that any sums of money expended by 
defendant in the institution and prosecution of said suit are not prop¬ 
erly chargeable against this plaintiff. 

Plaintiff also admits that after the final decree dismissing said 
equity suit, the defendant instituted in tins Honorable Court in 
plaintiff’s name another proceeding in equity No. 311599. Plaintiff 
says that the institution of such proceedings was utterly without 
authority from the plaint iff or anyone acting on his behalf, and that 
plaintiff immediately upon having the same called to his attention 
filed a motion in this Honorable Court for the dismissal thereof, 
and the same was promptly dismissed by this Honorable Court at 
defendant's costs. And plaintiff further alleges upon information 
and belief that thereafter the said defendant sought leave to inter¬ 
vene in said cause and prosecute an appeal from said order of dis¬ 
missal, but that this permission was denied by the Court of Appeals. 

Plaintiff denies the allegation in the fourteenth paragraph 
87 of said answer to the effect that plaintiff's dismissal of the 
said defendant was without cause. On the contrarv. the 
plaintiff says that said dismissal was necessitated by reason of the 
gross incompetency displayed by tin* said defendant to either prop¬ 
erly advise the plaintiff or to conduct any litigation on his behalf 
as contemplated by the agreement theretofore entered into between 
them, and also by reason of the misrepresentation of material facts 
made by defendant to plaintiff. And plaintiff denies that the de¬ 
fendant performed his part of the contract described as Exhibit “B” 
as aforesaid. He also denies that because of any act of plaintiff 
the defendant was ‘‘deprived of the right to create or establish a 
fund of money out of which he might receive his compensation for 
the professional services thus rendered." On the contrary, plaintiff 
says that he is informed hv counsel that the advice given plaintiff 
by the said defendant to the effect that Item 15' of said will was in¬ 
valid was unsound and says that he is also advised that there is no 
legal obstacle to the creation and execution of the trust created by 
said item. And the plaintiff says that the defendant was given by 
him a free hand to institute and prosecute the necessary proceedings 
to have said trust adjudicated invalid, if that could be done, hut that 
the defendant failed in both the proceedings instituted by him 
with that end in view, to wit. in the caveat filed in the Probate 
Court and in the proceedings No. 37X08. in the Euuity Court. And 
in view of these abortive attempts by tlie defendant to satisfy the 
Court that defendant s theory of the law was correct, and of the 
further attempt by the defendant to compel the plaintiff to pay 
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the costs thereof, this plaintiff did not feel and does not feel under 
any obligation to subject himself to the hazard of further experi¬ 
ments by the defendant along that line. 

88 15. Having already answered the allegations of the 

fifteenth paragraph in the next preceding paragraph num¬ 
bered fourteen, plaintiff refers to said paragraph numbered four¬ 
teen as a full and complete answer thereto. 

16. Plaintiff denies that he is indebted to the defendant in the 
sum of Thirty-six Hundred and Fifty ($3,650) Dollars or in any 
other sum for professional services rendered by the defendant to him 
in Equity Cause Xo. 57550. He says that said equity cause was 
filed by said defendant as representing the plaintiff therein and that 
this plaintiff was named therein, among many others, as a party 
defendant: that after said suit had proceeded for some time the said 
Fletcher was requested by his client in said equity proceedings No. 
87550 to retire therefrom as his attorney and that he thereafter 
entered his appearance therein on behalf of this plaintiff, who up to 
that time had been unrepresented. Plaintiff denies that the de¬ 
fendant was required to give daily attendance in said proceedings 
as alleged in the sixteenth paragraph of said answer and says that 
such services a< defendant rendered wore performed by reason of 
his obligations to the plaintiff under his said contract referred to 
herein as Exhibit *T»“ as aforesaid, and that defendant’s com¬ 
pensation for all services therein was definitely fixed by said con¬ 
tract, and that defendant ha- dune nothing which, under said con¬ 
tract. entitles him to any such compensation whatever. 

Further answering the sixteenth paragraph plaintiff says that the 
defendant filed in said causa No. 875.><> a petition for the allow¬ 
ance of counsel fees againesl this plaintiff and other parties, that the 
prayers of said petition have been ro-isted by tin* parties against whom 
said compensation was claimed, of whom this plaintiff is 
SO one, and that said claim has been disallowed by the Honor¬ 
able Justice of this Four! who heard the same. 

(Signed) S11E KM A X KELLOGC 5. 

CLEPITAXE & LATIMER. 

GILBERT L. HALL. 

Attornrijs for Plaintiff. 


State of Kansas. 

Count;/ af John *o n, ss: 

Sherman Kellogg, being first duly sworn, on his oath deposes and 
savs that he has read the foregoing and annexed replication and 
knows the contents thereof; that the matters therein stated as upon 
his personal knowledge are true, and those therein stated as upon 
information and belief lie believes to be true. 

( signed) SHE KM A X KELLOGG. 

Subscribed and sworn to before me this 27th day of January, 1922. 
f seal. ] P- L. KELLOGG, 

Nofar;/ Public. 

My Commission Expires May 5, 1923. 
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* 


Memorandum of Court. 

Filed February 24, 1922. 

* * * * * 


* 


Inasmuch as the defendant in his answer claims that the plaintiff 
is insolvent ho is not in a position to demand a report from the 
auditor on the question of the plaintiff's financial ability, where the 
amount of counsel fees is involved. 

However, as suggested by plaintiff's counsel, if defendant desires 
the reference will include an order to report on the value of plain¬ 
tiff's distributive shrire in the Kellogg estate. 

In any event however the report of the auditor should show the 
reasonable value of defendant's services irrespective of the plaintiff’s 
financial abilitv. 

JENNINGS BAILEY, J. 


91 Order of Reference to the Auditor. 

Filed Februarv 27. 1922. 

*. • 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 39138. 

Sherman Kellogg, Plaintiff, 
vs. 

Edmond C. Fletcher, Defendant. 

On consideration of the bill of complaint of Sherman Kellogg, 
and the supplemental and amended answer of defendant, Edmond 
C. Fletcher, and the argument of counsel, it is this 27th day of 
February, A. D., 1922. 

Ordered that said cause be, and the same is, hereby referred to 
the Auditor of this Court with directions to ascertain and report: 

1. The nature, extent and importance of the legal services, to¬ 
gether with the amount of labor, time and trouble required in the 
performance thereof, and the reasonable value of such services, if 
any, irrespective of plaintiff's financial ability, as may have been 
rendered bv defendant for and upon behalf of the plaintiff after 
April 15, 1919, and as the latter's attorney of record, in the follow¬ 
ing legal proceedings: 

(a) In the matter of the estate of William Pitt Kellogg, deceased, 
Probate cause No. 24942, pending in this court, including the in¬ 
stitution and prosecution of the caveat proceedings, and the in- 
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stitution and prosecution of the exceptions to the first account of the 
Executor. 

( b ) In the cause of Sherman Kellogg vs. Fred A. Winchell, et 
al., Equity Cause No. 37808, in this court, brought for the purpose 
of obtaining a construction of the last will and testament of the said 

William Pitt Kellogg. 

02 (c) In the cause of Sherman Kellogg vs. Fred. A. Winchell 

et al.. No. 3470, in the Court of Appeals of the District of 
Columbia, wherein the appellant, Sherman Kellogg, was, by said 
Court, permitted to abandon his interest in said appeal on June 0, 
1921. 

(rf) In the cause of Sherman Kellogg vs. Fred A. Winchell et al., 
Equity Cause No. 307)09. in this court, wherein this plaintiff moved 
the Court to dismiss the same. 

(c) In the cause of Isaiah S. Cnomos vs. Fred A. Winchell et al., 
Equity Cause No. 377)7)0 pending in this court, wherein the plaintiff 
here was a defendant, and wherein the defendant here entered 
appearance on behalf of this plaintiff 1 , as such defendant, on Mav 
10, 1920. 

2. What sums of money, if any. have been paid out by defendant 
for and on behalf of plaintiff, as court costs and suit expenses in¬ 
curred in the above and foregoing proceedings. 

3. What sums of money, if any. have been paid out by defendant 
to associate counsel, as fees for service's rendered in the above und 
foregoing proceedings. 

4. What sums of money, if any. have been paid out bv defendant, 
as stenographic fees and charges for services rendered in the above 
and foregoing proceedings. 

5. What actual, fair and necessary expenses, if any. have been 
incurred and paid out by defendant, while attending to the plain¬ 
tiff's aforesaid business in tin* District of Columbia, including all 
traveling expenses from the defendant's place of residence at Kansas 
City, Missouri, to Washington, I). (\, and return, and hotel ex¬ 
penses at Washington, I). C. from April 17>, 1010, to December 9, 

1920. 

93 6. What sums of money, if any, have been collected by 

the defendant on behalf of plaintiff, after April 15, 1919, 
and the names of the parties from whom so collected. 

7. What sums of money, if any have been received by the de¬ 
fendant from the Gate City National Bank at Kansas City, Mis¬ 
souri, on the joint note of the plaintiff and the defendant, amount¬ 
ing to the sum of $800.00. 

8. What number of promissory noles, if any, have been executed 
and delivered by plaintiff to the defendant, after April 15, 1919, 
including the respective amounts and dispositions thereof, except¬ 
ing a certain promissory note, now paid, for $1,000.00, dated Sep¬ 
tember 29, 1919, executed and delivered by plaintiff to defendant 
as full payment and settlement for legal services and disbursements 
rendered and made bv defendant for plaintiff, prior to said April 
15, 1919. 
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9. What sums of money, if any, have been received by defendant 
from the plaintiff after April 15, 1919, excepting the aforesaid sum 
of $1,600.00, mentioned in the next preceding paragraph. 

10. What sums of money, if any, have been paid over by the 
defendant to the plaintiff, or his agent, E. A. Kellogg, after April 
15, 1919, and the purposes for which such payment was made. 

11. The value of plaintiff’s distributive share of the estate of 
William Pitt Kellogg, estimating separately the value of the prop¬ 
erty embraced under item 4 of his will. 

It is further ordered that the defendant be, and he is, hereby en¬ 
joined until the further order of this Court from prosecuting the 
action at law now pending in this Court, No. 65075, wherein the 
defendant is plaintiff and the plaintiff herein is defendant. 

JENNINGS BAILEY, 

Justice. 

94 Report of the Auditor. 

Filed March 17, 1923. 

******* 

1. This cause was referred to the Auditor, under date of February 
27, 1922, with directions to ascertain and report: 

1. The nature, extent and importance of the legal services, to¬ 
gether with the amount of labor, time and trouble required in the 
performance thereof, and the reasonable value of such services, if 
any, irrespective of plaintiffs financial ability, as may have been 
rendered by defendant for and upon behalf of the plaintiff after 
April 15, 1919, and as the latter’s attorney of record, in Probate 
Cause No. 24942, Equity Cause No. 37808, on the dockets of this 
Court, Cause No. 3479, in the Court of Appeals of the District of 
Columbia, and in Equity Causes No. 39599 and No. 37556, on the 
dockets of this Court. The order of reference further directed the 

Auditor to ascertain and report on certain additional matters, 

95 embraced within Sections Nos. 2 to 11, inclusive, in the order 
of reference, which said sections are hereinafter noticed and 

taken up in detail. 

2. Hearings were held by the Auditor, under the directions of the 
order of reference, covering a period of over nine months, the first 
hearing being scheduled for March 24, 1922, and the last hearing, 
at which the arguments of counsel were presented was held on No¬ 
vember 25, 1922; said oral arguments were not reported stenograph- 
ically; memoranda handed to the Auditor, at the conclusion of said 
oral arguments, by counsel for the respective parties are herewith. 
Between these dates, hearings were held at frequent intervals, the 
dates being as follows: 

March 24, 1922. 

April 12, 1922. 

April 27, 1922. 

May 17, 1922. 
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June 2, 1922. 

June 7, 1922. 

June 9, 1922. 

June 14, 1922. 

June 21, 1922. 

July 6, 1922. 

September 12, 1922. 

September 19, 1922. 

September 25, 1922. 

October 4, 1922. 

November 20, 1922. 

96 November 22, 1922. 

November 25, 1922. 

As may be gathered from the foregoing, a voluminous record of 
testimony was adduced before the Auditor, although the Auditor 
on several occasions admonished counsel for the defendant herein 
concerning the expense incident to reporting and transcribing the 
testimony. 

3. To a clear understanding of the matters in controversy, it 
seems necessary to notice in some detail, the allegations of the bill 
of complaint and of the original answer as well as the amended and 
supplemental answer thereto. 

4. The bill in this cause was filed on June 27, 1921, by Sher¬ 
man Kellogg, a resident of Stanley, Johnson County, Kansas, against 
Edmond C. Fletcher, who, in the hill of complaint, is alleged as 
temporarily residing in the District of Columbia. The bill prays, 
among other things, that the defendant be required to render an 
accounting to the plaintiff for all sums of money which the plain¬ 
tiff has paid to him since their relation of attorney and client com¬ 
menced; for all rents, or other sums of money collected by defend¬ 
ant on plaintiff's behalf; for all moneys laid out and expended by 
defendant on plaintiff’s behalf; that defendant he required to sul>- 
mit a full and detailed account of all promissory notes given by 
plaintiff during the course of the mutual dealings between the par¬ 
ties, of which defendant has knowledge, the location and owner¬ 
ship of said notes and the present status of each. There are other 

prayers which are not important, for the purpose of this 

97 reference, ^Jfcsnotice in further detail. 

5. The Sal alleges that the plaintiff is more than eighty- 
eight (88) years of age, and that the defendant is an attorney at law 
and has been since November 6, 1919, practicing his profession in 
the Courts of the District of Columbia; that plaintiff is a brother 
of William Pitt Kellogg, deceased, and one of the residuary legatees 
and devisees under his will, the said William Pitt Kellogg having 
died in the District of Columbia, of which he was a resident, on 
August 10, 1918, leaving a last will and testament, which was duly 
admitted to probate and record; that under the terms of the last 
will and testament of said William Pitt Kellogg his estate was dis¬ 
posed of by specific bequests to friends and relatives of the deceased 
and charitable institutions of some Fortv odd thousand dollars, and 
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between Two hundred and fiftv and Three hundred thousand dollars. 

v 7 

consisting of real estate and personal property, was conveyed to a 
trustee to be held in trust during the lifetime of one Bessie K. Denley 
and one Mary K. Wills, who were to enjoy the use of the income 
therefrom during their said lifetime, and the remainder of the estate, 
including the estate remaining after the life estates of the said 
Bessie K. Denlcv and Mary K. Wills, was to be divided equally 
among the “right heirs at law and next of kin’’ of decedent. The 
plaintiff is a right heir at law and next of kin of the decedent, and as 
such is entitled to one-fifth of the residue of the estate. 

6. The hill alleges that at the time of the death of William Pitt 
Kellogg, or soon thereafter, the defendant was in Washing- 
08 ton, D. 0.. and learning of the death of plaintiff’s brother, 
interested himself in the details of the will and property 
left bv plaintiff's said brother and thereupon suggested to plaintiff 
that plaintiff employ defendant to act for him as his attorney in said 
matter; that defendant advised plaintiff that the trust attempted to 
be created under Item Four of the will of his said brother was in¬ 
sufficient and invalid. The defendant was thereafter employed by 
plaintiff under a written contract, which contract it seems was super¬ 
seded on April Id. 1010. by a new contract, which made settlement 
for services rendered prior to April Id. 1010. This contract of April 
Id, 1010. provided for the employment of defendant, and as to his 
compensation contained the following provisions: 

“It is further understood and agreed between the parties hereto 
that, except as hereinafter provided, said second party shall have 
and receive from first party in full payment for services to be ren¬ 
dered hereafter in the above mentioned matters a sum of money or 
property equivalent to fifty per cent of the money or property which 
may be obtained by or on behalf of said first party either direct or 
through the said second party from the settlement or compromise 
of the controversies which have or may hereafter arise concerning 
the above mentioned will and the rights of the first party thereunder; 
or, from any final judgment or judgments in any action or actions 
brought as herein provided for. and also from the possible contest 
of the last will and testament of the said decedent, whether 
09 the settlement shall he made in money or property by the 
Union Trust Company, executor. Mary Kdyfogg Wills or Bes¬ 
sie K. Winehell (Denlev), or cithers who may Bo^nterested in said 
estate, and more particularly referring to the property and estate 
described in Item 4 of said last will and testament of William Pitt 
Kellogg, deceased. 

It is further understood and agreed that second party shall not 
be entitled to any portion of any sums of money or property be¬ 
queathed to first party under the terms and provisions of Item 5 
of said will. Said fees so to he paid to second party shall be taken 
exclusively from the sums of money or property mentioned in the 
other items of said will of William Pitt Kellogg, deceased, it being 
specifically understood and agreed that second party shall be entitled 
to no fees under the terms of this contract unless he shall recover 
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for first party money or property over and above and in addition 
to that which first party is now entitled to under the terms of said 
last will and testament of William Pitt Kellogg, deceased.” 

7. The defendant acted as plaintiff’s attorney in the matter under 
the contract from the date thereof until on or about December 4, 
1920, when plaintiff cancelled the same and revoked the defendant’s 
authority thereunder. 

8. The bill then sets forth in some detail the dealings between 
the parties, certain services performed by defendant and financial 

transactions involving the passing of funds from the plaintiff 

100 to the defendant, and charges that the defendant wrongfully 

induced the plaintiff to sign the notes, and alleges further that 

defendant collected sums of monev from Thomas J. Fisher & Com- 
_ * 

pany, Inc., from rentals of real estate belonging to plaintiff’s share 
in the estate of William Pitt Kellogg, deceased. 

9. Allegations are made concerning a note of $1,420.98. It may 
be convenient at this point to refer to tlie faet that all of tlie items 
constituting the total of $1,420.98 evidenced by said note were set 
forth in the statement of account rendered by Edmond O. Fletcher 
to Sherman Kellogg under date of May 16, 1920, and which has 
been filed with the Auditor on June 14, 1922, in this reference as 
Exhibit 28, Georgie W. Snyder, Examiner. The items constituting 
the said note consist principally of traveling expenses to and from 
Kansas City, Missouri, and Washington, D. C., and living expenses. 
All of these, as will subsequently appear, have been recommended 
by the Auditor for disallowance. There are, however, six items 
stated in said exhibit and which are embodied in said note which 
appear to constitute proper items qf allowance, as follows: 


May 9, 1919. To Court Deposit Advanced. $15.00 

May 9, 1919. To U. S. Marshal Fees for Serving three 

(3) summons. 1.50 

Mar. • 5, 1920. To U. 8. Marshal Fees for serving five 

(5) subpoenas. 2.50 

Mar. 17, 1920. To Publication of Order of Publication 

against Non-resident Defendants, in 
Washington Post . 198.40 


Carried forward. $217.40 


101 Brought forward. $217.40 

Mar. 17, 1920. To Publication of Order of Publication 

against Non-resident Defendants, in 

Washington Law Reporter . 94.38 

Apr. 12, 1920. To Transcript of Testimony taken in the 

trial of the Caveat. 44.40 


Total . $356.18 
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These items are embraced in Schedules IT and IV attached hereto. 
The bill then proceeds to allege that defendant claims that plain¬ 
tiff in indebted to him for certain alleged services rendered in the 
matter of the estate of William Pitt Kellogg, deceased; that said 
claim is made upon the theory that because defendant rendered 
certain sendees and attended to certain matters while the contracts 
mentioned above were in force and effect, and because the compen¬ 
sation provided for in the contract of April 15, 1919, was wholly 
contingent, that he, the defendant, having been deprived, because 
of the cancellation of the contract, of his right to test the theories 
which he entertained concerning the validity of Item 4 of the will, 
is entitled to compensation upon the basis of quantum meruit for 
such services as he has rendered; that defendant is threatening to 
and will, unless restrained by order of Court, bring suit against 
plaintiff for said alleged compensation and that said matter of com¬ 
pensation is one of the numerous and involved transactions and 
matters existing and in dispute between plaintiff and defendant, the 
liability for which the plaintiff denies. 

10. The bill further alleges that it is probably true that in 

102 the course of the dealings between plaintiff and defendant 
that the defendant has paid out on account of plaintiff cer¬ 
tain items of Court costs and legal expenses which plaintiff is legally 
liable for. and the plaintiff is ready to pay the same when the true 
amount thereof is ascertained and determined bv the Court. 

11. After the filing of the bill of complaint, a rule to show cause 
issued against the defendant requiring him to show cause why he 
should not be enjoined from negotiating or attempting to negotiate 
any notes which he obtained from tbe plaintiff. On July 14, 1921, 
tbe defendant filed his answer to the rule to show cause, and on 
July 15, 1921. the rule to show cause was discharged, without preju¬ 
dice to any future action on behalf of the plaintiff. 

12. The original answer to the bill of complaint was filed by 
the defendant on July 27. 19*21. and on January 23, 1922, the 
defendant filed his amended and supplemental answer, and on 
February 1, 19*22, tbe plaintiff filed bis replication thereto. It was 
after the filing of the amended and supplemental answer of the 
defendant that the cause was referred to the Auditor. 

13. The amended and supplemental answer to the bill of com¬ 
plaint sets forth that the defendant was voluntarily employed by 
the plaintiff under a power of attorney, dated October 9, 19i8. and 
that under and by virtue of such authority, the defendant rendered 
various professional services for tbe plaintiff from that date until 
December 9. 1920. but that on April 15. 1919, plaintiff and defend¬ 
ant entered into another additional, special and limited con- 

103 tract of employment, in writing, this latter being the contract 
herinbefore referred to. and that in pursuance of a modifi¬ 
cation of tbe last mentioned contract the plaintiff delivered to the 
defendant a promissory note for $1,000.00, payable nineteen months 
after date, without interest, which note was on April 29, 1921, paid 
by the plaintiff. 
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14. The amended and supplemental answer to the bill of com¬ 
plaint alleges that the defendant acted as plaintiff s attorney in 
matters authorized by the contracts of employment, until the re¬ 
ceipt by him on December 9, 1920, of the plaintiff’s letter of De¬ 
cember 4, 1920, wherein he attempted to cancel and repudiate the 
contract of employment with the defendant. For the convenience 
of the Court this letter of revocation is here quoted: 

Stanley, Kansas, December 4th, 1920. 

Mr. Edmond C. Fletcher, 
c/o Shoreham Hotel, 

Washington, D. C. 

My Dear Ed : 

I have received a copy of the Auditor’s report sent me by Mr. 
Doyle. I have gone over it carefully and I can see no objections 
to it. 

After talking with mv sons, it appears to me that we are accom¬ 
plishing nothing in the manner in which we are proceeding and I 
have concluded to proceed no further under my contract with 

104 you. Please, therefore, take this as notice of the cancella¬ 
tion of my contract with you and that I desire you to take 

no further steps under same and do nothing further in reference 
to my estate in any manner whatsoever. Please send me a state¬ 
ment of moneys collected by you out of said estate and oblige. 

I am sending notices to this effect today to Mr. Doyle and Mr. 
Fleming. I have heretofore advised Fisher & Company. 

Yours trulv, 

SHERMAN KELLOGG.” 

15. Upon the receipt of the letter of discharge, the defendant 
replied bv telegram, and, for the convenience of the Court a copy 
of that telegram follows: 

“Washington, D. C., Dec. 9, 1920. 

Sherman Kellogg, 

Stanlev, Kansas: 

Your letter of Fourth instant received. I will not accept vour 

cancellation of our contract for less than Twentv-five Thousand Dol- 

• ■ 

lars or your quit claim deed covering the real estate described in 
Item Four of last will of William Pitt Kellogg including your as¬ 
signment of rentals thereon from August Tenth, Nineteen Eighteen. 
You can indicate your rejection or acceptance of this offer by wire 
before December 12, 1920, otherwise I will act as I deem expedient. 
I am not delaying the distribution of personal property bv executor. 

EDMOND C. FLETCHER.” 

105 16. The defendant, in his amended and supplemental an¬ 
swer avers that he has never received any compensation what¬ 
ever from the plaintiff for the professional sendees rendered by him 
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under and by virtue of the powers expressed in the contract be¬ 
tween plaintiff and defendant. The defendant admits the filing of 
Equity Cause Xo. 37808, in plaintiff’s name, but declares that he 
filed the same in virtue of his claimed right to do this growing out 
of the contract between the parties. Other allegations of the bill 
of complaint are denied in the answer, which sets out in great detail 
the financial transactions between the parties to this litigation. 

17. The defendant, in paragraph 10 of his amended and sup¬ 
plemental answer, admits the allegations respecting the defend¬ 
ant’s claim of an indebtedness, on a quantum meruit, against the 
plaintiff and accruing by reason of the rendition of certain pro¬ 
fessional legal services by him. for and on behalf of plaintiff, in 
and concerning the estate of William Pitt Kellogg, and in pur¬ 
suance of his express employment in writing. Tie admits that said 
claim is based upon the theory that he rendered certain profes¬ 
sional legal services in the matter while the contract of employment 
was in force and effect, from the date of said contract, namely. 
April 1T>, 1010. up to and including December 0, 1920, upon which 
date defendant received the letter of discharge referred to above. He 
avers that because he was deprived and prevented from instituting 

and prosecuting whatever actions were necessary toward the 
100 recovery of the property described in Item 4 of the last will 

and testament of William Pitt Kellogg, deceased, by reason 
of the cancellation and repudiation of said contract of employment 
bv plaintiff, without making any compensation to defendant for 
the professional services rendered under the contract of employment, 
he is entitled to compensation upon the basis of quantum meruit 
for such services as have been rendered hv the defendant. The 
defendant then, in more or less detail, sets forth his claim for 
services. 

18. The order of reference first directs the Auditor to ascertain 
and report the nature, extent and importance of the legal service*, 
together with tlie amount of labor, time and trouble required in 
the performance thereof, and the reasonable value of such sendee*, 
if anv. irrespective of plaintiff’s financial ability, as mav have been 
rendered bv defendant for and upon behalf of the plaintiff after 
April 15. 1910. and as the latter's attorney of record, in the Wnl 
proceedings thereafter in the order of reference set forth. The 
Auditor has endeavored to set forth these matters in convenient 
form, and accordingly return* herewith, as a part of this report. 
Schedule-! T to XT, corresponding to the numbered paragraphs of 
the order of reference. Schedule T. has been subdivided into divi¬ 
sions A. P. 0. T> and E. in accordance with the subparagraphs of 
the order of reference. The order of reference, regarding the matters 
covered in Schedule T. directs the Auditor to state, as has been 
noted, first, the nature, extent and importance of the legal services, 
together with the amount of labor, time and trouble required in the 

performance thereof, and. second the reasonable value of 
107 snob services, if anv. irrespective of plaintiff's financial 

ability, etc. It. therefore, became necessary for the Auditor 
to state the actual amount of labor, time and trouble required in 
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the performance of the services rendered by Mr. Fletcher and the 
nature and extent thereof, and, secondly, the importance of such 
services and the reasonable value thereof. This could be more 
conveniently done, it appeared to the Auditor, by setting forth in 
detail the services rendered and the amount of labor, time and 
trouble required in the performance thereof, as testified to by the 
defendant, together with the value of such services, as testified to 
by the defendant. The Auditor has, therefore, in Schedule I, sub¬ 
divisions A, B, C, D and E, taken this course, and there are in this 
schedule set forth in detail the services performed by Mr. Fletcher 
in the various law cases set forth in such schedule. The value of 
the services, as testified to by Mr. Fletcher, has been set out in 
detail by the Auditor, and in this schedule also are shown the Audi¬ 
tor’s finding as to the importance of these services, and the fact 
that the Auditor believes that the services were of no value to Mr. 
Fletcher’s client. The reason for the Auditor’s findings, as to the 
fact that the services were of no value to Mr. Fletcher’s client, are 
set out in the schedule, believing that the most convenient way of 
stating these matters is by combining them in a schedule, for the 
information of the Court. 

19. There are several matters which should he called to the at¬ 
tention of the Court in connection with Mr. Fletcher’s testimony, 
which, however, bear upon the question of the finding of the Au¬ 
ditor that the services were of no value. In the first place, it 

appears that Mr. Fletcher was not a Member of the Bar of this 
108 Court at the time of the contract of April 15, 1919, but he 
was admitted to the District of Columbia. Bar in November, 
1919 (Record, page 89). lie had never practiced law in Wash¬ 
ington up to the time of the power of attorney given by Mr. Kel¬ 
logg (Record, page 83). lie came to Washington, as an employee of 
the War Labor Board, on September fi, 1918, his compensation 
being at the rate of $4,800.00 per year. Ilis services with the War 
Labor Board continued until February 23, 1919, he being em¬ 
ployed here at the time of the power of attorney of October 9, 1918 
(Record, pages 78-79). So far as appears from the record, Mr. 
Fletcher had no other law business in Washington from the time 
of his retirement from the War Labor Board, except the Kellogg 
litigation. Mr. Fletcher contends that he consulted several Wash¬ 
ington attorneys, who were unwilling to-go into the case, and that 
he was compelled to come to Washington because he could not find 
local counsel who were “worth a rap” to represent him (Record, 
page 79). 

20. Under the contract of April 15, 1919, Mr. Fletcher was to 
receive no compensation unless he should succeed in breaking 
the trust described in Item IV of the Will, therefore, it is not un¬ 
fair to say that Mr. Fletcher’s real concern in the case was with 
the breaking of this trust, and that, in order to do this, he filed a 
caveat to the will. As is shown in the Schedule, this caveat was 
filed, in the judgment of the Auditor, without proper investigation 
of the facts, or else with an utter disregard of the reputation of per- 
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sons who wore attacked. In the latter case it does not ap- 
109 pear that there was the least "round on which the caveat 
could be filed, and the fact that Mr. Fletcher, himself, asked 
the Court to direct a verdict against his own client, Kellogg, on 
the hearing of the caveat, shows that Fletcher had no serious or 
well founded belief in the strength of his position in the caveat. 

21. It may be fairly said that in none of the proceedings filed 
by Mr. Fletcher was his client in the least manner benefited. The 
caveat proceeding was tiled, as has been heretofore set forth, with¬ 
out justification. The suit for the construction of the will was dis¬ 
missed by the Supreme Court of the District, which decision was 
confirmed bv the Court of Appeals, and the record is convincing 
that the suit should never have been brought and that it accom¬ 
plished nothing. In the partition proceedings, Mr. Fletcher rep¬ 
resented Mr. ('(tomes and not Mr. Kellogg, and Fletcher’s attempted 
representation of Mr. Kellogg, after Fletcher’s dismissal, so far as 
concerned the interests of Mr. Coomes, resulted in no benefit to 
Mr. Kellogg. So far as appears, there was no necessity for Mr. 
Kellogg to be represented, and it is difficult to understand how com¬ 
pensation could he asked for such alleged service. The second suit 
to construe the will was filed without authoritv and after Mr. Fletcher 


had been dismissed by Mr. Kellogg. Manifestly, there can be no 
recovery on a quantum meruit under such facts and circumstances. 
As will be seen by Schedule I, there was considerable testimony ad¬ 
duced on behalf of Mr. Fletcher relating to the value of services, 
this testimony being given by Daniel Tliew Wright, Esq., 
110 William J. Neale, Esq., and Robert IT. McNeill, Esq., this 
testimony was all based upon hypothetical questions, the 
context of which, when compared with the records, showing that 
there could be no basis fixing a value on the services predicated of 
this question. 

22. The hypothetical question propounded to Messrs. Wright, 
Neale and McNeill accompany this report as an exhibit, and some 
discussion of the same seems to be proper, in view of the fact that 


the value of services claimed by Mr. Fletcher is based upon the 
answers of said witnesses called on behalf of Mr. Fletcher. In the 


first place, in that part of the hypothetical question dealing with 
the caveat proceedings, the following appears: “that said cause was 
fully and properly conducted by the defendant Fletcher, through 
its various stages, from its inception in said Court to the date of 
trial thereof on the following April 12, 1920.’’ As has been stated, 
it does not appear that the cause was even instituted properly, and. 
of course, the attorneys to whom the question was propounded 
could not have knowledge of that fact from the reading of the hypo¬ 
thetical question. The hypothetical question further contains this 
proposition: “that four days before the date of trial of said caveat, 
and on or about April 8, 1920, the defendant Fletcher, as the at¬ 


torney for the plaintiff Kellogg, caveator, was first advised by Frank 
J. Hogan, counsel for the said George E. Fleming and the Union 
Trust Company, executor of said will, caveatees, of the existence of 
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three other and prior testamentary instruments of William Pitt 
Kellogg: * * * That defendant Fletcher at said time, 

IIQV 2 was not permitted to inspect or ascertain the true contents or 
provisions of said prior wills; that on the aforesaid date of 
trial of said caveat, the defendant Fletcher required the produc¬ 
tion of said prior wills by the aforesaid Hogan, and their admission 
in evidence, at which time defendant Fletcher was then permitted, 
for the first time, to examine their contents and provisions. ,, The 
Auditor has found, as a matter of fact, that Mr. Fletcher did know 
of the contents of the wills before he went into the trial of the cause, 
therefore, this statement, under the record, was highly improper 
in the hypothetical question. In the hypothetical question, bear¬ 
ing on the caveat proceedings, the following also appears: “that in 
the conduct of said proceedings upon behalf of the plaintiff Kellogg, 
the defendant Fletcher was necessarily required to remain away 
from his residence and law office at Kansas City, Missouri, for a 
period of 128 days, exclusive of 27 days upon which services were 
rendered and performed in this Court and in this proceeding.” 
The Auditor pauses at this point to make note of the fact that, in 
his judgment, there could be no excuse for the defendant neces¬ 
sarily remaining away from his residence and law office for a period 
of 128 days, exclusive of 27 days, upon which services were said to 
have been rendered and performed in this Court and in this pro¬ 
ceeding. What the average law r yer would have done in a case of 
this sort would have been to take the matter up with a reputable 
attorney located in the District of Columbia, if necessary, coming 
to Washington to advise with him as to the method of proceedings, 
and, perhaps, attending at the trial of the caveat, this as- 
111 suming, of course, that the caveat proceeding was properly 
instituted. The Auditor, in this report, has commented 
upon the fact that Mr. Fletcher’s excuse for coming to Washington 
was that he could not find a lawyer here who was “worth a rap” 
to take charge of the matter. The Auditor does not believe that an 
attorney has the right to devote unnecessary time to a case and in¬ 
cur unnecessary expense in the prosecution thereof, and then seek 
to charge the expense against his client. It therefore appears that 
this part of the hypothetical question relating to the necessity of 
Mr. Fletcher being absent from his office and residence in Kansas 
City is improper. As a matter of fact, his presence in the District 
of Columbia was not necessary. 

23. The Auditor has commented at some length on the institu¬ 
tion of Equity Cause No. 37808, Sherman Kellogg vs. Fred A. 
Winchell et al. In the hypothetical question, the witnesses were 
told “that said cause was instituted for the purpose of obtaining a 
judicial determination and settlement of the questions involved 
in the provisions contained in Item IV of said last will of William 
Pitt Kellogg.” The witnesses were further told, in the hypothetical 
questions, that Mr. Fletcher was in sole charge of the case from its 
inception on April 28, 1920, to November 23, 1920, and “that in 
attending and conducting said proceeding, the defendant, Fletcher, 

5—4102a 
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was necessarily required to remain away from bis residenee and law 
office at Kansas Citv, Missouri, for a period of 76 days, exclusive of 
the dates upon which the above specifie services were ren- 

112 dered. ’ The same comments, with regard to remaining away 
from his residence and law office, as are noted in the preced¬ 
ing paragraph, are applicable here. The proper procedure would 
have been to employ competent associate counsel here, who would, 
undoubtedly, being familiar with District practice, have unquestion¬ 
ably advised against the tiling of that Equity proceeding. As in¬ 
dicated in this report, the proceedings were futile, to say the least, 
and, accordingly, the witnesses testifying on the basis of the hypo¬ 
thetical question were not properly advised as to the facts in the case. 

24. Much the same comment applies to the prosecution of the 
case in the Court of Appeals, being Court of Appeals case No. 3479, 
which was, in effect, a continuation of Cause No. 37808, which, of 
course, was as futile as the Equity suit appealed from. 

25. The hypothetical question relating to the second cause of 
Sherman Kellogg vs. Fred A. Winchell et ah, Equity No. 39599, 
contains this language: “that thereafter and on November 25, 1921, 
the defendant Fletcher, acting in pursuance of his aforesaid employ¬ 
ment, and upon behalf of and in the name of Sherman Kellogg, 
prepared and filed in the said Supreme Court of the District of Co- 
iumbia' , the said equity proceedings. The said proceeding was in¬ 
stituted after Mr. Fletcher’s discharge, and that is sufficient to dis¬ 
pose of any just claim for compensation therein. 

26. In discussing Equity Cause No. 37556. Coomes vs. Winchell, 
the hypothetical question states “that the defendant Fletcher, 

113 in attending to the management of said cause, was neces¬ 
sarily required to remain away from his residence and law' 

office at Kansas City, for a period of 101 days, exclusive of 12 days 
upon which the above items of services were rendered and per¬ 
formed.” As a matter of fact. Mr. Fletcher instituted this pro¬ 
ceeding in partition as attorney for Isaiah S. Coomes. There does 
not appear to have been any necessity for representation by Mr. 
Fletcher of Mr. Kellogg, and the premise that it was necessary for 
him to remain away from his residence and law office at Kansas 
City, for a period of 101 days is startling, to say the least; therefore, 
any answer based upon such a premise could not be proper. 

27. The Auditor has considered only the admissible and relevant 
testimony and evidence, combined with his observations of the de¬ 
meanor of the witnesses, and his findings are predicated thereof. 
He has ignored, in reaching his findings, such testimony and evi¬ 
dence as w’as inadmissible under the applicable rules of evidence. 

28. During the protracted hearings, under the order of reference 
of February 27, *1922, the testimony covered a wide range. Argu¬ 
mentative matters developed/from time to time, but w'ere excluded 
from the record in accordance with decision of this Court of Decem¬ 
ber 30, 1915, in re Simpson-Sullivan Company, Equity No. 33320, 
this Court holding, among other things, that: 
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“It is quite sufficient for the purposes of the record to note the 
objection and the ground or grounds therefor, but it is wholly 
114 unnecessary to take down stenographieally the statements or 
arguments of counsel upon any point. When the state¬ 
ments or arguments of counsel are brought into the record, they 
not only add that much needless cost in the case, but encumber the 
record as well.” 


Thus, the exclusion of argumentative matters from the record is 
not, in any sense, an arbitrary act of the Auditor, as he is bound by 
the decisions of this Court. 

29. All costs incident to the aforesaid reference, amounting to 
$2,792.20, covering Auditor's fee, $2,500.00, and expense of report¬ 
ing and transcribing testimony adduced before him, $292.20, have 
been advanced by the plaintiff. It is recommended that the ultimate 
burden of the costs of the reference abide the result of the litigation, 
as in the case of other costs. 

Respectfully submitted, 

H. L. DAVIS, 

Auditor Supreme Court, D. C. 


Filed Mar. 17, 1923. 
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Schedule I. 


Nature, extent, and importance of the legal services, together with 
the amount of labor, time and trouble required in the perform¬ 
ance thereof, and the reasonable value of such services, irrespective 
of plaintiff’s financial ability, as may have been rendered bv de¬ 
fendant for and upon behalf of the plaintiff after April 15, 1919, 
and as the latter’s attorney of record. 

(A) 

In the Matter of the Estate of William Pitt Kellogg, Deceased, Pro¬ 
bate Cause No. 24942, Pending in This Court, Including the In¬ 
stitution and Prosecution of the Caveat Proceedings and the In¬ 
stitution and Prosecution of the Exceptions to the First Account 
of the Executor. 

To services rendered and amount of labor, time, and trouble re¬ 
quired in the performance thereof, as testified to by defendant, 
together with the value of such services, as testified to by de¬ 
fendant. 
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In Caveat Cause No. 24142. Estate of William Pitt Kellogg. 

116 

1919. 


5/ 9. Prepared and filed in Supreme Court of the Dis¬ 
trict of Columbia, a Caveat, in plaintiffs 
name, to set aside the last will of William 
Pitt Kellogg, affecting an estate of the value 

of $637,000.00, against 36 defendants. $1,000.00 

•V 9. Ascertained the exact Post Office address of 36 

defendants in above cause. 100.00 

5/ 9. Caused citations to issue against 36 defendants. 35.00 

10/31. Prepared and filed in Court an answer to Rule 

to Show Cause. 50.00 

10 31. Appeared in Court on above Rule to Show 

Cause (continued to Nov. 7. 1919). 50.00 

11/ 1. Prepared and filed in Court, framing of issues 100.00 
11/ 1. Prepared and served notice on opposing coun* 

sel, of hearing on framing of issues. 35.00 


Carried forward . $1,370.00 


117 Brought forward . $1,370.00 

11/ 7. Appeared in Court on hearing on Rule to Show 

Cause, and hearing on framing of issues. . . 100.00 

11/27. Prepared order framing issues and submitted 

same to opposing counsel and Court. 50.00 

11/27. Prepared notice of trial of issues on Caveat.. 50.00 

11/29. Prepared and filed in Court, a suggestion of 

death of defendant. Sarah R. Winehell. ... 35.00 

1920. 

1/29. Prepared order re-setting date of trial for March 
15, 1920, and submitted same for signature 
of Court. 50.00 

1 29. Prepared order directing publication of notice 

of trial, in the Washington Law Reporter 

and the Washington Post. 100.00 

2 12. Caused summons to be served on Richard Yates, 

Dorothy Yates, and Elizabeth Clark, residents 

of the District of Columbia. 35.00 


$1,790.00 


Carried forward 
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118 Brought forward . $1,790.00 

2/12. Prepared and directed, by U. S. Mail, notice of 
trial to 21 non-resident defendants, at their 
respective Post Office addresses in the United 

States. 100.00 

2 14. Caused alias summons to issue and be served on 
Richard Yates, Dorothy Yates and Elizabeth 

Clark. 35.00 

2/14. Prepared and tiled affidavit of mailing of 21 
non-resident defendants, a copy of publica¬ 
tion of issues and notice of trial. 50.00 


2/15 

to 

2/28. Investigated and interrogated 20 witnesses in 
Washington, and took statements regarding 
the habits, life, age, etc. of William Pitt 
Kellogg, testator, as affecting the execution 
of his last will and testament, requiring ten 


day of time. 500.00 

3/ 2. Prepared and tiled in Court a notice to produce 

books, etc. 50.00 


Carried forward . $2,525.00 


119 Brought forward. $2,525.00 

3/ 2. Appeared in Court and argued the above mo¬ 
tion . 50.00 

3/15. Prepared and submitted to Court, order of con¬ 
tinuance of date of trial to April 5, 1920. . . 50.00 

3/17. Procured from Washington Law Reporter and 
Washington Post, proofs of publication of 
issues and notices of trial, and filed same 

with Clerk of the Court. 50.00 

3/22. Prepared and submitted to Court, for signa¬ 
ture, an order of continuance of trial to 

April 12, 1920. 50.00 

3/25. Prepared and filed application for appointment 
of Guardian ad litem for defendant, Reginald 

Rutherford, Jr. 50.00 

3/25. Prepared order appointing Guardian ad litem 
for defendant, Reginald Rutherford, Jr., and 

submitted same to Court for signature. 50.00 

4/10. Procured subpoenaes to be served upon nine wit¬ 
nesses to attend trial. 35.00 


$2,860.00 


Carried forward . 
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120 Brought forward . 

4/10. Prepared Prayers for submission to Court... . 

4/12. Appeared in Court and tried issues on Caveat 

in above cause. 

30 consultations, approximately, with Sherman 
Kellogg, or his four sons, at defendant’s Kan¬ 
sas City office, during pendency of and con¬ 
cerning above cause. 

Correspondence with Sherman Kellogg, during 
pendency of and concerning above cause, 

while defendant was at Washington. 

Time expended by defendant on above cause, 
excepting the above specific dates, while in 
Washington, D. C., and away from his law 
office at Kansas City, to-wit, 21 days in May, 
1019; 27 days in June, 1010; 2 days in Oc¬ 
tober. 1010; 26 days in November, 1010; 21 
days in December, 1010; 5 days in February, 
1020; 16 days in March, 1020; or a total of 
12<S days (7/ $40.00 per day. 


$ 2 , 860.00 

150.00 

3 , 000.00 


750.00 


100.00 


5,120.00 


Total 


$ 11 , 980.00 


121 In Plaintiff s Objections to First Account of Executor of 

Estate of William Pitt Kellogg. 

1020. 

7/ 6. Procured and examined copy of Executor’s first 

account . $50.00 

7 7. Investigated questions and prepared brief, rela¬ 

tive to matters contained in the Executor’s 
first account, including the validity of the 
charge and payment of the Federal Estate 
Taxes, the question of the over-payment, by 
$5,000 of the Federal Estate Taxes, and the 
question of the charge in said account of the 
amount of interest accruing on the legacies 

from date of testator’s death. 250.00 

7 13. Prepared and fded objections to Executor's first 
account, especially claiming an over-pay¬ 
ment, by $5,000.00 of Federal Estate Taxes 
to U. S. Government, also claiming that in¬ 
terest on legacies does not begin to accrue at 
the end of the year following the death of 


the testator, as appearing in said account. . . 500.00 

Carried forward .. ... $800.00 
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122 Brought forward . $800.00 

10/16. Prepared and obtained 6 subpoenaes for wit¬ 
nesses to attend trial on objections to Execu¬ 
tor’s account . 50.00 


10/19. 

20. Conducted trial and examined witnesses cover¬ 
ing two (2) full days, at which it was dis¬ 
closed that an over-payment of Federal Es¬ 
tate Taxes had been made to the U. S. Gov¬ 


ernment. 500.00 

Total. $1,350.00 

Value of services as fixed by Auditor. Nothing 


Analysis by And if or. 

It is to be noted that a majority of the services for which Mr. 
Fletcher claims compensation on the basis of quantum meruit in 
this cause grows out of a caveat filed by Mr. Fletcher, on Mr. 
Kellogg’s behalf, against the last will and testament of William 
Pitt Kellogg, deceased. An examination of the record and of the 
records in the caveat proceedings makes it apparent that the caveat, 
proceedings were filed without any justification whatsoever. In 
fixing the value of the services at nothing, the Auditor would not 
be understood as ruling that, because an attorney is unsuccessful in 
a litigation, he is not entitled to compensation. Such, of course, is 
not the law. However, in this case, tin* testimony secured bv Mr. 

Fletcher previous to the institution of the caveat proceedings 

123 was totallv and manifestlv insufficient to sustain the serious 

• * 

charges made by him against reputable citizens and profes¬ 
sional men in the City of Washington, and to sustain the serious 
charges made by him reflecting upon the reputations and characters 
of two ladies. 

Irrespective of whether or not Mr. Fletcher knew of the previous 
wills, there can be no excuse for filing a caveat and expending the 
amount of time that he # did upon the clear state of facts before him. 
As stated by counsel for the plaintiff (Record, pages 247-8), the 
only effect of Mr. Fletcher’s actions in the caveat proceedings seems 
to have been that it caused an additional expense, in the nature of 
an attorney’s fee, of $10,000.00 to be assessed against the estate, 
part of which, of course, necessarily came out of the share of Sher¬ 
man Kellogg. So far as Mr. Fletcher’s item of $3,000.00, April 12. 
1920. “Appeared in Court and tried issues on Caveat” in Administra¬ 
tion Cause is concerned, there can be no doubt of the fact that Mr. 
Hogan conferred with Mr Fletcher on April 2. 1920, regarding the 
prior wills, and that he showed Mr. Fletcher, and Mr. Fletcher read, 
the wills of 1911 and 1914, and that he read, as well, a copy of the 
1912 will. (See testimony of Mr. Hogan. record 208-369). Mr. 
Ilogan specifically testified that Mr. Fletcher not only knew of the 
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existence of the wills, but knew of their contents, and while the 
Auditor is not prepared to say that Mr. Fletcher misstated the facts 
to the Auditor at the hearing before him, still he is convinced that 
Mr. Hogan’s testimony of the matter is a correct version. As will 
be noted from the testimony, when the trial had progressed 

124 some time and the wills were then offered in evidence, Mr. 
Fletcher asked that the verdict in the case be for the cave* 

atees, and he states (Record, pages 00, 130), that this was the best 
service that he had ever rendered for a client. This is a rather un¬ 
usual statement, in view of the fact that he charges the sum of 
$3,000.00 for prosecuting a ease when he knew the fact to be that 
it was for the benefit of his client to lose the case. 

There has been introduced, on behalf of Mr. Fletcher, certain 
expert testimony, regarding the value of Mr. Fletcher’s sendees. 
It has been testified to by Mr. Robert II. McNeill, a well known 
Member of the Bar of this Court, that the sendees rendered hv Mr. 
Fletcher were reasonably worth $10,000.00, plus reasonable living 
expenses in the City of Washington (Record, page 205). This 
testimony is based upon the hypothetical question, which is attached 
to these proceedings as an exhibit, and which is fully discussed by 
the Auditor, in .the reading part of this report. Two other well 
known Members of the Bar of this Court, namely, Daniel Thew 
Wright. Esq.. and William .T. Neale. Esq., testified as to their ideas 
of the value of Mr. Fletcher's sendees, based upon the hypothetical 
question, and they testified that, in their judgment, the services, con¬ 
sidering the fact that they were rendered away from Mr. Fletcher’s 
residence, were worth $100.00 per day, exclusive of living expenses. 
Tn this connection, and this is true as to the other subdivisions of 
this particular schedule, the Auditor desires to call the attention of 
the Court to the fact that Mr. Fletcher voluntarilv chose to come to 
Washington and stay here on this case. His testimony be- 

125 fore the Auditor was to the effect that the reason he did this 
was because he did not find legal counsel “worth a rap” in 

Washington. (Record, page 79). Of course, such a statement is 
absurd and can be given no serious weight. It is generous to Mr. 
Fletcher to state that probably this statement was made while Mr. 
Fletcher was under the excitement of giving testimony as a witness, 
but it seems that the statement had better have been left unspoken. 
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126 Schedule I. 

Nature, extent and importance of the legal sendees, together with the 
amount of labor, time and trouble required in the performance 
thereof, and the reasonable value of such services, irrespective 
of plaintiff’s financial ability, as may have been rendered bv de¬ 
fendant for and upon behalf of the plaintiff after April 15, 1919, 
and as the latter’s attornev of record. 

(B.) 

In the Cause of Sherman Kellogg vs. Fred A. Winch ell et al., Equity 
Cause No. 37808, in This Court, Brought for the Purpose of Ob¬ 
taining a Construction of the Last Will and Testament of the said 
William Pitt Kellogg. 

To services rendered and amount of labor, time, and trouble required 
in the performance thereof, as testified to by defendant, together 
with the value of such services, as testified to bv defendant. 

7 v 

In Equity Cause No. 37808, for Construction of Item 4 of Will of 

William Pitt Kellogg. 

Investigated the question raised by Item 4 of the will of 
William Pitt Kellogg, relating to the creation 

127 of an express trust, covering personal property 
of the value of $80,000.00 and certain desig¬ 
nated real estate of the value of $125,000.00, in favor 
of the Union Trust Company of the District of Colum¬ 
bia, as Trustee, for the benefit of two beneficiaries 
for life, and ascertained and determined that, by the 
terms of said Item 4 of the will, the title to the prop¬ 
erty in question had not been devised and bequeathed, 
in express terms or by implication, to either the 
Union Trust Company, as Executor, or the Union 
Trust Company as Trustee; that in said Item 
4, there were no operative words of gift or devise of 
property, or income from property, to either of the 
designated life beneficiaries; that the language thus 
used in said Item 4 created and conferred merely a 
naked power upon said Executor, unaccompanied by 
any transfer of title to the premises; that the title to 
the personal and real property, upon the death of the 
testator on August 10, 1918, passed to and vested in 

the residuary legatees and devisees, subject to 

128 be divested, however, by the possible exercise 
of said power at a future time; that said power 

was to be exercised within a stipulated time, and if not 
so exercised, then it became extinct and of no force or 
effect; that the power, as relating to the real estate, 
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was incapable of legal enforcement at all; that the 
power, as relating to the personal estate, was incapable 
of legal enforcement, unless exercised within the time 
stipulated hv the will, to-wit: at the end of the year of 
administration (Nov. 2(>, 1919), or sooner if the con¬ 
dition of testator’s estate permitted; that said power 
was not thus executed within the time stipulated by 
the will; that Item 4 of said will failed to create a 
trust, either express or by implication, executed or 
executory; that the fee simple title to the real estate 
and the equitable title to the personal property in 
question, together with the accrued rentals and profits 
thereon amounting to $4-”).000.00 vested absolutely in 
plaint iff, Sherman Kellogg, and the other residuary 
legatees and devisees referred to in the residuary 
clause of said will; that the cost, including counsel 
fees, reasonably incurred in recovering the prop- 

129 erty in question, would be apportioned, by the 
Court of Equity, among all the residuary lega¬ 
tees and devisees; that said Sherman Kellogg was ad¬ 
vised of the above facts orally and in writing, as ap¬ 
pearing in an exhaustive brief furnished him by me.. $15,000.00 

1920. 

4/28. Prepared and filed in the Supreme Court of 
the District of Columbia, on behalf of Sher¬ 
man Kellogg, a hill of complaint for construc¬ 
tion of the last will and testament of William 
Pitt Kellogg, the object of which was to aug¬ 
ment the residuum of testator’s estate in the 
sum of $250,000.00, by obtaining a judicial 
construction holding that Item 4 of the said 
will failed to create a trust, and that the power 
therein mentioned was extinct, void, and in¬ 


capable of execution. 2,000.00 

4/28. Caused subpeenacs to be issued against 22 de¬ 
fendants . 35.00 
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Carried forward 


$17,035.00 


Brought forward . $17,035.09 

4/30. Ascertained the exact post office addresses of 
18 non-resident defendants, some having 

moved during the preceding year. 100.00 

5/26. Prepared and filed in Court affidavit, as to 18 

non-resident defendants . 50.00 

5/27. Prepared and procured from the Court an order 
of Publication as to non-resident defendants, 
and delivered a copy each to the Washington 
Law Reporter and the Washington Star for 
publication. 100.00 
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6/28. Prepared and filed in Court an affidavit as to 
mailing copy of the order of publication to 
each of the 18 non-resident defendants .... 50.00 

9/13. Procured from the Washington Law Reporter 
and Washington Star proofs of publication 

sendee . 50.00 

9/13. Prepared and procured an order Pro Confesso 

against certain defendants. 50.00 

9/16. Prepared exhaustive brief against defendant’s 

motion to dismiss bill of complaint. 100.00 


Carried forward . $17,535.00 

131 ===== 

Brought forward . $17,535.00 

10/16. Appeared in Court and argued above motion. . 100.00 

10/26. Appeared in Court and took an appeal to Court 
of Appeals of the District of Columbia, from 
an order dismissing the bill of complaint. .. 100.00 

11/ 9. Appeared in Court and filed Sherman Kellogg’s 

appeal bond in above case. 50.00 

11/23. Prepared and filed in Court an Assignment of 

Error and Designation of Record. 100.00 


Total .*$17,885.00 

Value of services as fixed by Auditor. Nothing. 


Many of the comments made in the preceding Section A of 
Schedule I are germane to this subdivision of Schedule I. 

The bill of complaint in this cause was dismissed by the Court 
on the ground that the Court was without jurisdiction. As 
132 will be seen in the next subdivision of this schedule, this 
decision was confirmed by the Court of Appeals with very 
little discussion. The cases cited in the briefs of the attorney for 
Sherman Kellogg are convincing that the case should never have 
been brought, and that the bringing of the same was a vain thing. 

As above stated, the Auditor does not mean to say that any at¬ 
torney who brings a cause on reasonable grounds is not entitled to 
his compensation for services, but, at the same time, this matter 
seems to be so clearly settled that it is difficult to see how Mr. 
Fletcher could have reached any other conclusion than that tho 
Court had no jurisdiction. 

Robert H. McNeill, Esq., testified regarding the value of the sen- 
ices in this connection, and stated that, in his judgment, the value 
of the services rendered by Mr. Fletcher in this Equity proceeding 
and in all other proceedings in which sendees were rendered by 
him, was $10,000.00, exclusive of living expenses. In other words, 
the total to which he believed Mr. Fletcher entitled was $20,000.00, 
plus living expenses dividing these sendees into $10,000.00 for the 
administration proceeding, and $10,000.00 for all other sendees 
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rendered. Of course, Mr. McNeill’s testimony is based upon the 
hypothetical question, as was the testimony of Daniel Thew Wright, 
Esq., and William J. Neale. Esq., who testified that the services in 
this Equity Cause and the services in all other cases in which 

133 Mr. Fletcher took part were of the value of $100.00 a day. 
exclusive of living expenses. 

134 Schedule I 

Nature, extent and importance of the legal services, together with 
the amount of labor, time and trouble required in the performance 
thereof, and the reasonable value of such services, irrespective of 
plaintiff’s financial ability, as may have been rendered by de¬ 
fendant for and upon behalf of the plaintiff after April 15, 1919. 
and as the latter’s attorney of record. 

(C) 

In the Cause of Sherman Kellogg rs. Fred A. Winchell et al., No. 
A/flO in the Court of Appeal* of the District of Columbia, Wherein 
the Appellant, Sherman Kellogg, teas by said Court Permitted to 
Abandon IIis Interest in Said Appeal on June 6, 1921. 

To services rendered and amount of labor, time and trouble re¬ 
quired in the performance thereof, as testified to bv defendant, to¬ 
gether with the value of such services, as testified to by defendant. 

135 Appeal Cause No. 3479 in Court of Appeals. 

1920 

12/12. Filed transcript of record in the Court of Ap¬ 


peals . $50.00 

1921 _ 

1/ 5. Appeared in Court, with associate counsel. 

Henry E. Davis, and obtained extension of 
time in which to deposit costs of printing 

record. 50.00 

4/13. Prepared and filed brief in Court of Appeals. . 250.00 

5 14. Prepared and filed an answer (35 pages) to 
Rule to Show Cause why appeal should not 

be dismissed. 250.00 

5/14. Prepared and filed brief in support of above 

answer . 150.00 

5/14. Prepared and filed motion to strike out “Special 
Appearance’’ filed by Appellant, Sherman 

Kellogg, through W. C. Clephane. 50.00 

5 x 14. Prepared and filed brief in support of last men¬ 
tioned motion to strike out “Special Appear¬ 
ance” . 50.00 


Carried forward . $850.00 

130 - 
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Brought forward . $850.00 

0/ 7. Court of Appeals consented to the discharge of 
Edmond C. Fletcher, as attempted by Sher¬ 
man Kellogg on the preceding December 4, 

1920, time expended in Cause, including No. 

37,808, from its inception in the Supreme 
Court of the District of Columbia, and while 
away from my law office in Kansas City, as 
follows: 12 days in April, 1920; 10 days in 
May, 1920; 26 days in October, 1920; 28 
days in November, 1920 ; 8 days in Decem¬ 
ber, 1920; or a total of 84 days, at $30.00 per 
day . 2,520.00 

Total. $3,370.00 


Value of services, as fixed by Auditor.Nothing 

The comments of the Auditor in subdivision above of this Sched¬ 
ule are entirely pertinent to this Schedule, due to the fact that this 
was an appeal taken by Mr. Fletcher from the action of the Supreme 
Court of the District of Columbia dismissing the bill of complaint 
in the above equity cause. It appears that shortly after the Court 
dismissed the bill of complaint, an appeal was taken, and 
137 while the same was pending, Mr. Sherman Kellogg, through 
attorneys other than Mr. Fletcher, elected to abandon his 
appeal. The Court of Appeals allowed Mr. Kellogg to abandon his 
appeal, but allowed Mr. Fletcher, because of his interest under the 
contract of April 15, 1919, to prosecute the case in his own name. 
The Court of Appeals later affixed the judgment of the Supreme 
Court of the District of Columbia in dismissing the bill of com¬ 
plaint, on the ground that the Court had no jurisdiction; therefore, 
nothing more need be added to the statements made in Schedule 
I (B) above. 
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SCIIEDILK I. 


Nature, extent and importance of the legal services, together with 
the amount of labor, time and trouble required in the perform¬ 
ance thereof, and the reasonable value of such services, irrespective 
of plaintiff's financial ability, as may have been rendered bv 
defendant for and upon behalf of plaintiff after April 15, 1919, 
and as the latter’s attorney of record. 

V 

(D.) 

In the Came of Sherman Kellogg vs. Fred A. Winchell et al. t Equitg 
Cause Xo. .‘>>9599, in This Court, Wherein This Plaintiff Moved 
the Court to Dismiss the Same. 


1921. 

11/25. To preparing and filing, in Sherman Kellogg’s 
name, a bill of complaint against 23 de¬ 
fendants . $1,000.00 


Total . $1,000.00 

Value of services as fixed by Auditor.Nothing 


This bill of complaint was filed by Edmond C. Fletcher against 
the will of the plaintiff, Sherman Kellogg, and on the matter being 
brought to the attention of the Court, was dismissed 
139 by the Court. There can bo no possible grounds, in the 
judgment of the Auditor, for the allowance of any fee for 
sendees in this case. Mr. Fletcher, at the time of the filing of this 
suit had been discharged—whether rightfully or wrongfully matters 
not. Mr. Sherman Kellogg had the right to terminate the employ¬ 
ment at any time, with the right, of course, on the part of the de¬ 
fendant to quantum meruit for any services properly and thereto¬ 
fore rendered by him. Ilis action in bringing this suit was un- 
wararnted and resulted in Mr. Kellogg employing counsel to secure 
his dismissal. 

For comments on the testimony of experts as to the value of 
these services, see supra as to testimony of Robert II. McNeill, 
Esq.. Daniel Tliew Wright, Esq., and William J. Neale, Esq. 
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140 SrilEDI I.E I. 

Nature, extent and importance of the legal services, together with 
the amount of labor, time and trouble required in the performance 
thereof, and the reasonable value of such services, irrespective of 
plaintiff’s financial ability, as may have been rendered by de¬ 
fendant for and upon behalf of the plaintiff after April 15, 1919, 
and as the latter’s attorney of record. 

V 

(E.) 

In the Came of Isaiah S. Coomes vs. Fred A. Wine hell et al.. Equity 
Cause No. 37,556 Pending in the Court, Wherein the Plaintiff 
Here was a Defendant and Wherein the Defendant Here Entered 
Appearance on Behalf of This Plaintiff as Such Defendant on 
May 10, 1920. 

To services rendered and amount of labor, time and trouble required 
in the performance thereof, as testified to bv defendant, together 
with the value of such services, as testified to bv defendant. 

141 In Equity No. 37556. 

1920. 

5/10. To appearance in taking depositions at the office 


of Hamilton & Hamilton. $50.00 

6/10. To attending Court and consenting to decree 

of sale, and designation of Trustees. 50.00 

6/28. To attendance at Trustees’ sale of property, at 

2119, 2125-27 18th Street. V. . . 25.00 

6/29. To attendance at Trustees’ sale of property, at 

1930 Calvert Street, and 1747 Willard Street 25.00 

7/ 2. To attendance at Trustees’ sale of property, at 

California Street, and elsewhere. 25.00 

7/ 3. To attendance at Trustees’ sale of Alwyn Apart¬ 
ment House, 1882 Columbia Road, and bid¬ 
ding $105,000.00 for same, on behalf of 

Sherman Kellogg. 50.00 

8/ 6. To returning from Kansas City to Washington, 

D. C., at request of Sherman Kellogg, for 
purpose of purchasing Alwyn Apartment 
House. 100.00 


Carried forward . $325.00 
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142 Brought forward. $323.00 

8/12. To examination of physical property, and 
character of title, of Alwyn Apartment 
House, and making an offer therefor of the 


sum of $132,300.00, upon behalf of and at 

request of Sherman Kellogg. 100.00 

8/13. To attendance at Auditor's Office and having 

the Trustees’ first account set for hearing. . 23.00 

0/ 7. To attendance at hearing before the Auditor on 

Trusties’ first account . 23.00 


11/11. To examination of, and preparing and filing 
with the Auditor, objections to the request of 


the Thos. J. Fisher <fc Co., for adjustment of 
rentals, and the Trustees' claim of commis¬ 
sions thereon, including claim for an allow¬ 
ance of Revenue Stamps, on sale of certain 

properties . 130.00 

12/ 7. To preparing and filing in Court objections to 
Auditor’s first report, as affecting Rond 
Premium of $000.00 paid l»v the Trustees, 
as Premium on their own bond. 30.00 


Carried forward. $073.00 


143 Brought forward. 

12/ 9. Received letter of discharge, without cause, and 
without receiving compensation for any of 

the above services . 

12/ 9. To reasonable compensation for time expended, 
excepting the above specific dates, while away 
from my law office at Kansas City, as follows: 
10 days in May, 1920 ; 27 days in June, 1920; 
14 days in July, 22 days in August, 1920; 
28 days in September, 1920. or a total of 101 
days at $30.00 per day. 


$073.00 


3,030.00 


Total 


$3,703.00 


Value of services as fixed bv Auditor 


Nothing 


This suit was a partition suit instituted by parties other than the 
plaintiff here. Much of the services charged for by the defendant 
had to do with the proposed purchase by Sherman Kellogg of the 
Alwyn Apartment House. Much of the services rendered also had 
to do with hearings before the Auditor, and exceptions to the report 
of the Auditor in said Equity Cause. The main exception was to 
the bond premium allowed by the Auditor in that cause. The 
practice in such cases is so well settled that bond premiums are 
properly allowable, that there can be no argument on that 
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144 point. At any rate, the Court overruled the exceptions to the 
report of the Auditor, and the plaintiff apparently at this 

time had become disatisfied with the tactics of the defendant in deal¬ 
ing with the case. This partition suit w*as instituted by Mr. Fletcher 
as attorney under a contract with Isaiah S. Coomes, the plaintiff, 
and upon the retirement of Mr. Fletcher as Mr. Coomes’ attorney, he 
(Fletcher) claimed a large fee, the same to be allowed from the 
general funds of the estate. The Court, of Appeals has recently ruled 
that such allowances are not proper, reference being had to the case 
of Edmond C. Fletcher, intervener, vs. Isaiah S. Coomes, Court of 
Appeals No. 3765. It seems that in this case the real interest of the 
defendant w r as in the plaintiff in that Equity suit, and it is hard to 
explain upon what- theory the plaintiff in this case can be held 
responsible for services growing out of that case. Certainly it did 
not have any force and effect in adding to the plaintiff’s share in 
the estate of his deceased brother. If anything, if Mr. Fletcher ’9 
contention had been allowed to govern, and he had been allowed the 
fee claimd by him, the share of the plaintiff would have been greatly 
diminished. The testimony of Robert H. McNeill, Esq., Daniel 
Thew Wright, Esq., and William J. Neale, Esq., as to the value of 
services in this connection, is to the effect set forth in preceding sub¬ 
divisions of this Schedule. 

145 Schedule II. 

Sums of Money Which Have Been Paid Out by Defendant for and on Behalf 
of Plaintiff as Court Costs and Suit Expenses. 

(A.) 

In Administration Cause No. 24942. 

In connection with caveat: 

1919. 

May 9. Clerk of Court, filing caveat. 

U. S. Marshal, three summonses. 

1920. 

Mch. 5. U. S. Marshal. 5 subixenas. 

“ 17. Publications in Washington Post—fram¬ 

ing issues against non-resident ca- 

veatees . 

17. Publications in Washington Law Re¬ 
porter—framing issues against non¬ 
resident caveatees . 

In connection with exceptions to 
executor’s account: 

1920. 

Oct. 19. U. S. Marshal, 5 subpoenas. 

$314.28 


$15.00 

1.50 

(Rec., p. 
(Rec., p. 

12.1 

12.) 

2.50 

(Rec., p. 

12.) 

198.40 

(Rec., p. 

12 .) 

94.38 

(Rec., p. 

13.) 

2.50 

(Rec., p. 

M.) 


6—4102a 
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(B.) 

Sherman Kellogg vs. Fred A. Wiuchell et al.. Equity No. 37808. 


1920. 

April 28. Clerk, filing suit . $25.00 (Ret*., p. 15.) 

Sept. 11. Publication against non-resident defend¬ 
ants in Washington Laxv Reporter. 10.24 (Rec., p. 15.) 

Sept. 13. Publication in Evening Star Xo\vspai*er 

against non-resident defendants. 14.40 (Rec., p. 15.) 

I>ec. 2. Clerk—additional costs . 15.00 (Rec.. p. 15.) 


$04.64 


141 


(Schedule II. 
( C.) 


Sherman Kellogg vs. Fred A. Winchell. Court of Appeals. D. C.. 3479 (Equity 

37808). 

Paid before discharge*: 

1920. 

Dec. 2. Clerk of Court, costs . $10.00 (Rec., p. 15.) 

Paid after discharge: 

1921. 

Jan. 29. Printing transcript of record . 40.90 (Rec., p. 1C.) 

April 0. Printing brief . 61.70 (Rec., p. 16.) 


148 


Schedule II. 

Sums of Money Paid Out. 

Sherman Kellogg vs. Winched et al.. Equity No. 39599. 


None. 


Isaiah S. Coomes vs. Fred A. Winched. Equity No. 37556. 


None. 

149 Schedule III. 

Sums of Money Paid Out by Defendant to Assneiate Counsel as Fees for Scrv- 
iees Rendered in Probate Cause .Vo. 24042. Equity Cause Xo. 37608, Court 
of Appeals . Xo. ,‘1470. Equity Cause Xo. 30590. Equity Cause Xo. 37556. 


1920. 

$10.00 (Rec.. p. 19.) 
25.00 (Rec.. p. 19.) 


Jan. 26. James F. Splain .. 
Oct. 7. George C. Gertnian 


Memorandum. 

A check for $25.00 was given to Chapin Brown (Hoc., p. 19), but 
the same was never cashed by Brown and was returned during the 
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hearings in this cause. Witness Fletcher testified (Rec., p. 19), that 
he had paid Henry E. Davis $250.00, under date of March 30,1922. 
Mr. Davis’ appearance does not appear to have been entered for the 
plaintiff in any case, and the Auditor finds that the payments made 
to Mr. Davis were for services rendered on behalf of Mr. Fletcher. 

150 Schedule IV. 


Sums of Money Paid Out by Defendant as Stenographic Fees and Charges for 
Services Rendered in Administration Cause No. 24942, Equity Cause No. 
37808, Court of Appeals No. 3479, Equity Cause 39699, Equity Cause No. 
37556. 


1920. 


Administration Cause No. 24942. 
Caveat Proceedings: 


April 13. Smith & Hulse, testimony, at trial of 

Caveat . $44.40 (Rec., p. 

Exceptions to executor’s account: 

1920. 

Oct. 20. National (Shorthand) Reporting Com¬ 
pany, testimony at hearing of excep¬ 
tions . 15.00 (Rec., p. 


13.) 


14.) 


1920. 


Equity No. 3755C, Coomes vs. Winchell. 


May 10. Margaret Murray, Copy of depositions... 3.75 

Carried forward . $63.15 

Brought forward . $63.15 


In general: 

1919. 

Nov. 27. Stenographic fees, K. A. Grace. 12.10 (Rec., p. 20.) 

151 


1920. 

April 28. Stenographer of Frank F. Walsh, for 

drawing petition in Equity 37808 . 7.85 (Rec., p. 20-21.) 

March G 

to Nov. 8. Edna Mason, stenographer, briefs, peti¬ 
tions, orders, motions, etc.. Equity No. 

37808, and other causes. 110.25 (Rec., p. 21.) 


$193.35 
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152 Schedule V. 

Actual Fares and Expenses Incurred and Paid Out by Defendant 
While Attending to Plaintiff's Business in the District of Columbia, 
Including Traveling Expenses from the Defendant's Place of Resi¬ 
dence, at Kansas City, Missouri, to Washington, D. C., and Return 
and Hotel Expenses at Washington, D. C., from April 15, 1919, to 
December 9, 1920. 

1919. 

May 8 to June 26, Room, Cochran Hotel 
and elsewhere in Washington, D. C., 47 

days at $2.50 per day.$117.50 (Rec., p. 21.) 

Same dates, Meals in Washington, I). C., 

47 days at $2.50 per day. 117.50 (Rec., p. 21-22.) 

Oct. 29 to Dec. 19, Room. Hotel Pow¬ 
hatan, Washington, D. C., 51 days at 

$2.50 per day. 127.50 (Rec., p. 22.) 

Same date, Meals in Washington, D. C., 

51 days at $2.50 per day. 127.50 (Rec., p. 22.) 

1920. 

Feb. 5 to July 13, Room, Hotel 

153 Powhatan, 158 days at $2.50 

per day. 395.00 (Rec., p. 22.) 

Same dates, Meals in Washington, D. C., 

158 days at $2.50 per day. 395.00 (Rec., p. 22.) 

Aug. 9 to October 2, Room, Hotel Pow¬ 
hatan, 54 days at $2.50 per day. 135.00 (Rec., p. 22.) 

Same dates, Meals in Washington, I). (\, 

54 days at $2.50 per day. 135.00 (Rec., p. 22.) 

Oct. 3 to Dec. 9, Room Shoreham Hotel, 

68 days at $2.50 per day. 170.00 (Rec., p.22.) 

Same dates, Meals in Washington, D. C., 

68 days at $2.50 per day. 170.00 (Rec., p. 22) 

1919. 

May 6-8, Railroad Pullman and meal ex¬ 
penses, trip from Kansas City, Mis¬ 
souri, to Washington, D. C. 50.45 (Rec., p. 23.) 

June 27-29, Railroad, Pullman and meal 
expenses, trip from Washington, I). C.. 

to Kansas City. Missouri. 50.45 (Rec., p. 23.) 

154 Oct. 27-29, Railroad, Pullman and 

meal expenses, trip from Kansas 

City. Missouri, to Washington, D. C.. . 50.45 (Roe.,p. 23.) 

Dec. 19-21, Railroad, Pullman and meal 
expenses, trip from Washington, D. C., 
to Kansas City, Missouri. 50.45 (Rec., p 23.) 













EDMOND C. FLETCHER VS. 8HERMAN KELLOGG. 


85 


1920. 


Feb. 3-5, Railroad, Pullman and meal 
expenses, trip from Kansas City, Mis¬ 
souri, to Washington, D. C. 

July 13-15, Railroad, Pullman and meal 
expenses, trip from Washington, D. C.. 
to Kansas City, Missouri . 

_ 4 / 

Aug. 6-8, Railroad, Pullman and meal 
expenses, trip from Kansas City, Mis¬ 
souri, to Washington, D. C. 


50.45 (Ree., p. 23.) 
50.45 (Ree., p. 23.) 

50.45 (Rec., p. 24.) 


Analysis by Auditor. 


The above items list the sums of money testified by the defend¬ 
ant as actually paid out by him while attending to plaintiff’s 
155 business in the District of Columbia, including traveling ex¬ 
penses, etc. It will be noted that Mr. Fletcher charges for 
all of his expenses in the City of Washington, as well as for his rail¬ 
road fare from Kansas City to Washington on numerous occasions. 
The evidence discloses that Mr. Fletcher apparently gave up his 
practice to come to Washington on this matter. It does not appear 
that these expenses were necessary expenses. They were actual ex¬ 
penses, according to the defendant’s testimony, and, if necessary, 
may be said to have been fair charges. The necessity, however, does 
not appear. A more appropriate course for Mr. Fletcher to have 
pursued would have been to have put the matter in the hands of 
associate counsel in Washington for attention, and for him to have 
come to Washington when occasion demanded his presense here. It 
is of interest to note that his expenses in Kansas City did not con¬ 
tinue during his presence in Washington, with the exception that 
for a period of time he maintained an apartment in Kansas City, for 
which he paid $35.00 per month, it appearing that said apartment 
was occupied also hv another person who paid half of the rent there¬ 
for. He continued paying this amount of rent up to June 15, 1920, 
therefore, the Auditor does not consider the above expenses as neces¬ 
sary expenses of the defendant, although they were, according to his 
testimony actual expenses. 


156 


Schedule VI. 


Sum* of Money Collected by Defendant on Behalf of Plaintiff After April 15. 
1019, and the Names of the Parties from Whom Collected. 


1920. 

Sept. 5. Rentals from' Thomas J. Fisher and Co.. 

rents for Aujnist, 1920. $250.00 (Rec., p. 40 .) 

Oct. 1. Rentals from Thomas J. Fisher and Fo.. 

rents for September, 1920 . 318.32 (Rec., p. 40.) 


$568.32 
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Sums of Money Received by Defendant from Gate City National Bank, Kansas 
City, on the Joint Note of Plaintiff and Defendant, Amounting to $800.00. 

1920. 

Jan. 2. Joint check of plaintiff and defendant... $150.00 (Rec., p. 41.) 

“ 17. Joint check of plaintiff and defendant... 100.00 (Rec., p. 41 .) 

Mar. 19. Joint check of plaintiff and defendant... 250.00 (Rec., p. 41.) 

$500.00 

158 Schedule VIII. 

Promissory Notes Executed and Delivered by Plaintiff to Defendant 
After April 15, 1919, Including the Respective Amounts and Dis¬ 
position Thereof , Excepting a Certain Promissory Note, Now Paid, 
for $1,600.00, Dated September 29, 1919, Due in One Year, 
Executed and Delivered by Plaintiff to Defendant for Legal Serv¬ 
ices and Disbursements Rendered and Made by Defendant for 
Plaintiff Prior to April 15, 1919. 

1919, Sep. 29.—Plaintiff's note for $234.00 to Defendant’s order, 
due in one year, 8% interest. This note renewed on November 10, 
1920, and old note returned to plaintiff (see note of November 10, 
1920, below.) (Rec., p. 41.) 

Memorandum. —On November 9, 1919, plaintiff delivered his 
promissory note for $500.00, due in one year, with interest at 8%, 
to his son, E. A. Kellogg, who endorsed the same to defendant 
Fletcher at face value. This note was renewed on November 10, 
1920. and the $500.00 note returned to plaintiff (see note of Novem¬ 
ber 10, 1920, below). 

159 1920, May 21.—Plaintiff’s note, dated May 21, 1920, due 
in six months, $1,420.98, to order of defendant. This note 

repudiated by plaintiff remains unpaid, suit thereon having been 
brought by defendant against plaintiff (see Law Cause No. 65,675). 
See paragraph 9, page 7, of this report. (Rec., p. 41.) 

1920, Nov. 10.—Plaintiff’s note, dated November 10. 1920, to de¬ 
fendant’s order, due in 30 days, as renewal of 2 past due notes can¬ 
celled and returned to plaintiff, as follows: 1 note for $500.00, dated 
November 9, 1919, due in one year, with interest at 8%, the same 
having been executed and delivered bv plaintiff to his son E. A. 
Kellogg, and endorsed to Fletcher at face value: also one note, see 
supra, for $234.00. dated September 29, 1919, due in one year, inter¬ 
est at 8%, and delivered by plaintiff to defendant for money loaned 

at the request of plaintiff to plaintiff's son. Claud H. Kellogg. 

160 This renewal note was endorsed by plaintiff to Rita E. Calla¬ 
han and collected by suit. Total $800.82. (Rec.. p. 41 et 

seq.) 
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161 Schedule IX. 

Sums of Money Received by Defendant from Plaintiff After April 
15. 1919. Excepting the Sum of $1,600.00 Mentioned in Schedule 
VIII. 

These items admitted by defendant's attorney (Rec., p. 42): 
1920. 

Jan. 25. Joint check of plaintiff and defendant, in favor 
of the plaintiff, endorsed to defendant, the 


same being on the Gate City National Bank, 

date January 21, 1920. $100.00 

April 13. Cheek of Sherman Kellogg, dated April 12, 

1920, in favor of Midwest National Bank, 

credited to account of defendant. 200.00 

April 30. Check of Sherman Kellogg, dated April 29, 

1920, in favor of Midwest National Bank, 

162 deposited to the account of defendant. 200.00 


May 21. Check of Sherman Kellogg, dated May 20, 
1920, favor of Midwest National Bank, de¬ 


posited in account of defendant. 200.00 

June 9. Check of Sherman Kellogg, dated June 7, 

1920, in favor of defendant, being given to 

pay $50.00 to E. A. Kellogg. 250.00 

Juno 28. Individual cheek of Sherman Kellogg, dated 
June 25, 1920, in favor of Midwest National 

Bank, deposited to credit of defendant. 200.00 

July 6. Cheek of Sherman Kellogg, dated July 3, 1920, 

in favor of defendant, and used by him. . . . 200.00 


$1,350.00 

163 S( IIEDVLE X. 

Sums of Money Paid Over by the Defendant to the Plaintiff or His Agent, E. A. 
Kellogg , After July 15, 1020. and the Purpose for Whieh Such Payment ica* 
Made. 

1920. 

Feb. 2. Check in favor of Midwest National Bank. 

Kansas City, for deposit to Sherman 
Kellogg (in reimbursement of Kellogg’s 
check to Fletcher of January 21, 1920. 

on Gate City National Bank). $100.00 (Rec.. p. 43-47.) 

June 9. Paid in cash to E. A. Kellogg, agent of 
Sherman Kellogg, at direction of Sher¬ 
man Kellogg . 50.00 (Rec.. p. 47-48.) 

Nov. 10. Cash paid to plaintiff at time of taking 
the note for $234.00 (see Schedule 
VIII) and cash paid to E. A. Kellogg 
in purchase of plaintiff’s note to E. A. 

Kellogg, amounting to $500.00. Total. 

including interest . 800.82 (Rec..p. 48-49.) 


$950.82 
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Value of Plaintiffs Distributive Share in the Estate of William Pitt 
Kellogg, the I'alue of Property Embraced under Item 4 of the 
Will Being Estimated Separately. 

Under Item 4 of the will of William Pitt Kellogg, one- 


fifth of $250,000.00. $50,000.00 

From the residuary estate: 

Proceeds of sale of real estate. 46,250.00 

Personal estate. 17,252.00 

Rentals . 5,000.00 



Item 1. To reasonable compensation for professional services ren¬ 
dered by defendant for and upon behalf of plaintiff, beginning on 
April 15, 1019 and ending on June 6, 1921, as follows: 


(a) In caveat cause No. 24,942, 

Estate of William Pitt Kellogg: 

1919. Dr. Cr. 

5/ 9. Prepared and filed in bupreme 
Court of the District of Colum¬ 
bia, a Caveat, in plaintiff’s name, 
to set aside the last will of 
William Pitt Kellogg, affecting 
an estate of the value of $637-, 

000.00, against 36 defendants.. $1,000.00 

5/ 9. Ascertained the exact Post Office 


addresses of 36 defendants in 

above cause. 100.00 

5/ 9. Caused citations to issue against 

36 defendants . 35.00 

10/31. Prepared and filed in Court an 
answer to Rule to Show Cause 


50.00 
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10/31. Appeared in Court on above Rule 
to Show Cause (continued to 

Nov. 7, 1919) . 50.00 

11 / 1. Prepared and filed in Court, fram¬ 
ing of issues. 100.00 

11/ 1. Prepared and served notice on 
opposing counsel, of hearing on 

framing of issues. 35.00 

11/ 7. Appeared in Court on hearing on 
Rule to Show Cause, and hear¬ 
ing on framing of issues. 100.00 

Amt. brought forward.. 1,470.00 

166. 

Amt. brought forward.. 1,470.00 

1919. 

11/27. Prepared order framing issues and 
submitted same to opposing 

counsel and Court. 50.00 

11/27. Prepared notice of trial of issues 

on Caveat . 50.00 

11/29. Prepared and filed in Court, a sug¬ 
gestion of death of defendant, 

Sarah R. Winchell. 35.00 


1920. 

1/29. Prepared order re-setting date of 
trial for March 15, 1920, and 
submitted same for signature of 

Court . 50.00 

1/29. Prepared order directing pub¬ 
lication of notice of trial, in the 
Washington Law Reporter and 

the Washington Post. 100.00 

2/12. Caused summons to be served on 
Richard Yates, Dorothy Yates, 
and Elizabeth Clark, residents 
of the District of Columbia.. 35.00 

2/12. Prepared and directed, by U. S. 

Mail, notice of trial to 21 non¬ 
resident defendants, at their re¬ 
spective Post Office addresses 

in the United States. 100.00 

2/14. Caused alias summons to issue 
and be served on Richard Yates, 

Dorothy Yates and Elizabeth 
Clark . 


35.00 
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2/14. Prepared and filed affidavit of 
mailing to 21 non-resident de¬ 
fendants, a copy of publication 
of issues and notice of trial... . 50.00 

2/15. Investigated and interrogated 20 
to witnesses in Washington, and 

2/18. took statements regarding the 

habits, life, age, etc. of Wil¬ 
liam Pitt Kellogg, testator, as 
affecting the execution of 
his last will and testament, re¬ 


quiring ten days of time. 500.00 

3/ 2. Prepared and filed in Court a no¬ 
tice to produce books, etc .... 50.00 

3/ 2. Appeared in Court and argued the 

above motion. 50.00 

3/15. Prepared and submitted to Court. 

order of continuance of date of 

trial to April 5, 1920. 50.00 


Amount carried forward. $2,625 


167 

Amount brought forward. . . $2,625.00 

1920. 


3/17. Procured from Washington Law Re¬ 
porter and Washington Post, 
proofs of publication of issues and 
notices of trial, and filed same 

with Clerk of the Court. 50.00 

3/22. Prepared and submitted to Court, for 
signature, an order of continuance 

of trial to April 12, 1920. 50.00 

3/25. Prepared and filed application for 
appointment of Guardian ad litem 
for defendant, Reginald Ruther¬ 
ford, Jr. 50.00 

3/25. Prepared order appointing Guardian 
ad litem for defendant. Reginald 
Rutherford, Jr., and submitted 

same to Court for signature. 50.00 

4/10. Procured subprenaes to be served 

upon nine witnesses to attend trial 35.00 

4/10. Prepared Prayers for submission to 

Court . 150.00 

4/12. Appeared in Court and tried issues 

on Caveat in above cause. 3,000.00 
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30 consultations, approximately, with 
Sherman Kellogg, or his four 
sons, at defendant’s Kansas Citv 
office, during pendency of and 

concerning above cause. 

Correspondence with Sherman Kel¬ 
logg, during pendency of and con¬ 
cerning above cause, while defend¬ 
ant was at Washington. 

Time expended by defendant on 
above cause, excepting the above 
specific dates, while in Washing¬ 
ton, D. C., and away from his law 
office at Kansas City, to-wit, 21 
days in May, 1919; 27 days in 
June, 1919; 2 days in October, 
1919; 26 days in Nov. 1919; 21 
days in Dec. 1919; 5 days in Feb. 
1920; 16 days in March, 1920; or 
a total of 128 days @ $40.00 per 
day . 


750.00 


100.00 


5,120.00 


Total.$11,980 


Note. —The above action was fully 
and properly conducted by me, 
through its various stages up to April 
13, 1920, during which time and on 
or about April 8, 1920, 4 days before 
trial, the Executor produced from its 
files three other prior wills of the Tes¬ 
tator, notwithstanding the fact that 
168 George E. Fleming, Assistant Trust 
Officer of the Union Trust Company, 
Executor, filed an affidavit in the 
office of the Register of Wills on 
August 13, 1918, in which he de¬ 
clared that he knew of no wills 
of said testator other than the 
last will which was being offered 
for probate (see transcript of testi¬ 
mony at page 76). The actual con¬ 
tents of these prior wills were not dis¬ 
closed by opposing counsel to me un¬ 
til put in evidence on the day of trial. 
Upon examination of these prior 
wills, it was disclosed that each of 


Cr. 
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them provided a gift of less amount 
of money or property, by $25,000 to 
$50,000, to the testator's heirs-at-law 
and next of kin, than was provided 
in said last will; and that in eaeh of 
said prior wills there was created a 
perfect express and executed trust, 
covering the identical property desig¬ 
nated in the power appearing in the 
said last will; whereupon I, on behalf 
of Sherman Kellogg, addressed the 
Court, as follows: 

Mr. Fletcher: "If vour Honor 

« 

please, the Caveator desires the ver¬ 
dict to go in favor of the Cave- 
atees.” (R. 08). 

Thereafter and on April 28, 1920, 

I. on behalf of Sherman Kellogg, in¬ 
stituted an action in Equity in the 
Supreme Court of the District of Co¬ 
lumbia, against 22 defendants, in¬ 
cluding the Cnion Trust Company, 

Executor and designated Trustee, 
cause No. 57.808, for the purpose of 
recovering the property thus men¬ 
tioned in Item 4 of said Will, as 
hereinafter stated. 

In plaintiff's objections to 
first account of executor of 
estate of William Pitt Kel- 
1920. logg: 

7/ G. Procured and examined copy of Ex¬ 
ecutor’s first account. $50.00 

7/7. Investigated questions and prepared 
brief, relative to matters contained 
in the Executor’s first account, in¬ 
cluding the validity of the charge 
and payment of the Federal Estate 
Taxes, the question of the over¬ 
payment, by $5,000, of the Federal 
Estate Taxes, and the question of 
the charge in said account of the 
amount of interest accruing on the 
legacies from date of testator’s 


death . 250.00 

Amount carried forward.. .. $300 
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1920. 


Amount brought forward 


7/13. Prepared and filed objections to Ex¬ 
ecutor’s first account, especially 
claiming an over-payment, by 
$5,000.00 of Federal Estate Taxes 
to U. S. Gov’t, also claiming that 
interest on legacies does not begin 
to accrue at the end of the year fol¬ 
lowing the death of testator, as ap¬ 
pearing in said account. 

10/16. Prepared and obtained 6 subpoenaes 
for witnesses to attend trial on ob¬ 
jections to Executor’s account.... 
10/19- Conducted trial and examined wit- 
20 . nesses covering two (2) full days, 
at which it was disclosed that an 
over-payment of Federal Estate 
Taxes had been made to the U. S. 
Government . 

Note : 

(The securities in the hands of 
the Executor, amounting to the sum 
of $286,000.00, increased in market 
value in the sum of $25,000.00, be¬ 
tween the filing of Kellogg’s objec¬ 
tions to said account on July 13, 
1920 up to date of trial on Oct. 19, 
1920, Kellogg’s interest being 
$5,000.00). 


300.00 


500.00 


50.00 


500.00 


Total 


$1,350.00 


(6) In equity cause No. 
37,808, for construction of 
item 4 of will of William 
Pitt Kellogg: 

Investigated the questions raised by 
Item 4 of the will of William Pitt 
Kellogg, relating to the creation of 
an express trust, covering personal 
property of the value of $80,000.00 
and certain designated real estate 
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of the value of $125,000.00. in 
favor of the Union Trust Com¬ 
pany of the District of Columbia, 
as Trustee, for the benefit of two 
beneficiaries for life, and ascer¬ 
tained and determined that, bv the 
terms of said Item 4 of the will, 
the title to the property in ques¬ 
tion had not been devised and 
bequeathed, in express terms or 
by implication, to either the Union 
Trust Company, as Executor, or 
the Union Trust Company as 
Trustee; that in said Item 4, there 
were no operative words of gift or 
devise of property, or income from 
property, to either of the desig¬ 
nated life beneficiaries; that the 
language thus used in said Item 4 
created and conferred merely a 
naked power upon said Executor, 
unaccompanied by any transfer of 
title to the premises; that the title 
to the personal and real property, 
upon the death of the testator on 
August 10. 1918, passed to and 
vested in the residuary legatees 
and devisees, subject to be divested, 
however, by the possible exercise 
of said power at a future time; 
that said power was to be exercised 
within a stipulated time, and if not 
so exercised, then it became extinct 
and of no force or effect; that the 
power, as relating to the real es¬ 
tate, was incapable of legal enforce¬ 
ment at all; that the power, as re¬ 
lating to the personal estate, was 
incapable of legal enforcement, 
unless exercised within the time 
stipulated by the will, to-wit: at 
the end of the year of administra¬ 
tion (Nov. 26, 1919), or sooner if 
the condition of testator’s estate 
permitted; that said power was not 
thus executed within the time 
stipulated by the will; that item 4 


Contin ued. 

Da. 
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of said will failed to create a trust, 
either express or by implication, 
executed or executory; that the fee 
simple title to the real estate and 
the equitable title to the personal 
property in question, together with 
the accrued rentals and profits 
thereon amounting to $45,000.00 
vests absolutely in plaintiff, Sher¬ 
man Kellogg and the other residu¬ 
ary legatees and devisees referred 
to in the residuary clause of said 
will; that the cost, including coun¬ 
sel fees, reasonably incurred in re¬ 
covering the property in question, 
would be apportioned by a court of 
equity, among all the residuary 
legatees and devisees; that said 
Sherman Kellogg was advised of 
the above facts orallv and in writ- 

4 / 

ing, as appearing in an exhaustive 

brief furnished him bv me. 15,000.00 

1920. 

4/28. Prepared and filed in the Supreme 
Court of the District of Columbia,- 
on behalf of Sherman Kellogg, a 
bill of complaint for construction 
of the last will and testament of 
William Pitt Kellogg, the object of 
which was to augment the resid¬ 
uum of testator’s estate in the 
sum of $250,000.00, by obtaining 
a judicial construction holding 
that Item 4 of the said will failed 
to create a trust, and that the 
power therein mentioned was ex¬ 
tinct, void, and incapable of execu¬ 


tion . 2,000.00 

4/28. Caused subpoenaes to be issued 

against 22 defendants. 35.00 

4/30. Ascertained the exact post office ad¬ 
dresses of 18 non-resident defend¬ 
ants, some having moved during 

the preceding year. 100.00 

5/26. Prepared and filed in court affidavit, 

as to 18 non-resident defendants. 50.00 
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5/27. Prepared and procured from the 
Court an order of Publication as to 
non-resident defendants, and de¬ 
livered a copy each to the Wash¬ 
ington Law Reporter and the 


Washington Star for publication 100.00 


Amount carried forward. $17,285.00 

171 

Amount brought forward. $17,285.00 

1020. 


6/28. Prepared and fded in court an affi¬ 
davit as to mailing copy of the or¬ 
der of Publication to each of the 


18 non-resident defendants. 50.00 

0/13. Procured from the Washington Law 
Reporter and Washington Star 

• proofs of publication service. 50.00 

9/13. Prepared and procured an order Pro 
Confesso against certain defend¬ 
ants . 50.00 

9/16. Prepared exhaustive brief against 
defendants’ motion to dismiss bill 

of complaint . 100.00 

10/16. Appeared in court and argued above 

motion .. 100.00 

10/26. Appeared in court and took an appeal 
to Court of Appeals of the District 
of Columbia, from an order dis¬ 
missing the bill of complaint. ... 100.00 

11/ 9. Appeared in court and filed Sherman 
Kellogg’s appeal bond in above 

case . 50.00 

11/23. Prepared and led in court an Assign¬ 
ment of Errors and Designation of 
Record. 100.00 


Total. $17,885.00 

(c) Appeal Cause No. 3479 in Court of Appeals: 

1920. 

12/ 2. Filed transcript of record in the Court 

of Appeals . 50.00 

1921. 

1/ 5. Appeared in Court, with associate 
counsel, Henry E. Davis, and ob¬ 
tained extension of time in which 
to deposit costs of printing record 50.00 


c R. 
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4/13. Prepared and filed brief in Court of 

Appeals . 250.00 

5/14. Prepared and filed an answer (35 
pages) to Rule to Show Cause why 
appeal could not be dismissed. .. 250.00 

5/14. Prepared and filed brief in support of 

above answer. 150.00 

5/14. Prepared and filed motion to strike 
out “Special Appearance” filed by 
Appellant, Sherman Kellogg, 
through W. C. Clephane. 50.00 


Amount carried forward. $800.00 

172 

Amount brought forward. 800.00 

1921. 

5/14. Prepared and filed brief in support of 
last mentioned motion to strike 
out “Special Appearance”. 50.00 

0/ 7. Court of Appeals consented to the dis¬ 
charge of Edmond C. Fletcher, as 
attempted by Sherman Kellogg on 
preceding December 4, 1920. 

Time expended in Cause, including 
No. 37808, from its inception in the 
Supreme Court of the District of Col¬ 
umbia, and while away from my law 
office in Kansas City, as follows: 12 
days in April, 1920; 10 days in May, 

1920; 26 days in Oct., 1920; 28 days 
in Nov., 1920; 8 days in Dec., 1920, 
or a total of 84 days, at $30 per day 2,520.00 


Total. $3,370.00 

(d) In Equity Cause No. 39599: 

1921. 

11/25. To preparing and filing, in Sherman 
Kellogg’s name, a bill of complaint 
against 23 defendants. $1,000.00 


Total 


$1,000.00 


Cb. 


7—4102a 
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( c ) In Equity Cause No. 87550. 


1920. i >r. 

5/10. To appearance in taking depositions 
at the office of Hamilton & Hamil¬ 
ton . 50.00 

0/10. To attending Court and consenting 
to decree of sale, and designation 

of Trustees . 50.00 

0/28. To attendance at Trustees* sale of 
property, at 2110, 2125-27 18th 

St. . . .. 25.00 

6 29. To attendance at Trustees* sale of 
property, at 1080 Calvert St., and 

1747 Willard St. 25.00 

7/ 2. To attendance at Trustees' sale of 
property, at California St. and 
elsewhere . 25.00 


7/ 8. To attendance at Trustees’ sale of 
Alwvn Apartment House. 1882 
Columbia Road, ami bidding 
$105,000 for same, on behalf of 

Sherman Kellogg. 50.00 

8/ 6. To returning from Kansas City to 
Washington, I). C., at request of 
Sherman Kellogg, for purpose of 
purchasing Alwvn Apartment 


House. 100.00 

Amount carried fwd. $325.00 

173 

Amount brought forward. $325.00 

1920. 


8/12. To examination of physical property, 
and character of title, of Alwvn 
Apt. House, and making an offer 
therefor of the sum of $132,500.00. 


upon behalf of and at request of 

Sherman Kellogg. 100.00 

8/13. To attendance at Auditor's Office and 
having the Trustee's first account 
set for hearing. 25.00 


9/ 7. To attendance at hearing before the 
Auditor on Trustees' first account 


25.00 
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11/11. To examination of, and preparing 
and filing by the Auditor, objec¬ 
tions to the request of the Thos. 

J. Fisher & Co. for adjustment of 
rentals, and the Trustees’ claim of 
commissions thereon, including 
claim for an allowance of Revenue 
Stamps, on sale of certain proper¬ 
ties . 150.00 

12/ 7. To preparing and filing in court ob¬ 
jections to Auditor's first report, as 
affecting Bond Premium of 
$900.00 paid by the Trustees, as 

Premium on their own bond. 50.00 

12/ 9. Received letter of discharge, without 
cause, and without receiving com¬ 
pensation for any of the above ser¬ 
vices. 

12/ 9. To reasonable compensation for time 
expended, excepting the above 
specific dates, while away from my 
law office at Kansas City, as fol¬ 
lows: 10 days in May. 1920; 27 
days in June, 1920; 14 days in 
July, 1920; 22 days in Aug., 1920; 

28 days in Sept., 1920, or a total of 


101 days at $30.00 per day. 3,030.00 

Total. $3,705.00 


Summary 

(a.) . 

n. 

(b) . 

(c) . 

( d) . 

(O . 


$11,980.00 

1,350.00 

17,885.00 

3,370.00 

1,000.00 

3,705.00 


Total 


$39,290.00 












100 


EDMOND C. FLETCHER VS. snERMAN KELLOGG. 


174 


Estate of William Pitt Kellogg— Continued. 

Statement of Account. 

Filed Before the Auditor March MO, 1922. 


******* 

Sherman Kellogg in Account with Edmond C. Fletcher. 
******* 


Item 2.—To court costs and suit expenses paid out hv me for and 
upon your behalf, as follows: 


Caveat cause No. 24942: 

1919. 

May 9. To cash paid to Clerk of Court (no 

receipt) . 

May 9. To cash paid to U. S. Marshal, for 
serving three summonses (no re¬ 
ceipt) . 

1920. 

Mar. 5. To cash paid to U. S. Marshal, for 
serving five subpeenaes (no re¬ 
ceipt) . 

Mar. 17. To check for cost of publication, in 
Washington Post, of framing of 
issues against non-resident cave- 

atees (check) . 

Mar. 17. To check for cost of publication, in 
Washington Law Reporter, of 
framing of issues against non-resi¬ 
dent cavcatees (receipt in court 

files) . 

Apr. 13. To check to Court Reporter. Smith A 
Hulse, for transcribing testimony 

C* v 

at trial (check) . 


I)r. Dr. 

15.00 

1.50 

2.50 

198.50 

94.38 

44.40 


In your objections to first account of executor: 
1920. 

Oct. 19. To cash paid to V. 8. Marshal, for 
serving five subptrnacs (no re- 


ceipt) . 2.50 

Oct. 20. To check to Court Reporter, National 
Reporting Co., for taking testimony 
at trial (checks) . 15.00 
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Estate of William Pitt Kellogg— Continued. 


In equity cause No. 37556: 

1920. Dr. Cr. 

May 10. To cash paid to Margaret Murray, 

Examiner, for copy of deposition 
(receipt) . 3.75 

Amount forwarded. $377.53 

175 Amt. brought forward. $377.53 

In equity Cause No. 37808: 

1920. 


Apr. 28. To cash paid to Clerk of Court (re¬ 
ceipt) . 25.00 

Sept. 11. To check for cost of publication, in 
Washington Law Reporter, of no¬ 
tice of suit against non-resident de¬ 
fendants (check) . 10.24 

Sept. 13. To check for cost of publication, in 
Washington Star, of notice of suit 
against non-resident defendants 

(check) . 14.40 

Dec. 2. To cash paid to Clerk of Court, as 

additional Court Costs, (receipt). . 15.00 

In Court of Appeals No. 3479: 

Dec. 2. To cash paid to Clerk of Court, (re¬ 
ceipt) . 10.00 

1921. 

Jan. 29. To cash paid' to Clerk of Court, for 
printing transcript of record, (re¬ 
ceipt) . 49.90 

Apr. 6. To cash to be paid to Pearson’s, for 

printing brief (bill rendered).... 61.70 

Total. $563.77 

******* 
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Estate of William Pitt Kellogg— Continued. 

170 Item 5.—To hotel and railroad traveling expenses incurred 

and paid out by me after April 15, 1919, while away from 
my law office at Kansas City on your aforesaid business in Washing¬ 
ton, D. C.: 

1919. Dr. Cr. 

May 8 To cash paid for room (Cochran 
to Hotel and elsewhere) 47 days @ 

June 26. $2.50 per day (no receipt). $117.50 

May 8 To cash paid for meals in Washing- 
to ton, 47 days at $2.50 a day, (no 

June 26. receipt . 117.50 

Oct. 29 To cash paid for room (Hotel Pow- 
to hatan) in Washington, 51 days @ 

Dec. 19. $2.50 a day (receipt) . 127.50 

Oct. 29 To cash paid for meals in Washing- 
to ton, 51 days @ $2.50 per day (no 
Dec. 19. receipt) . 127.50 

1920. 

Feb. 5 To cash paid for room (Hotel Pow- 
to hatan) in Washington, 158 days 

July 13. (a $2.50 per day (receipt). 395.00 

Feb. 5 To cash paid for meals in Washing- 
to ton. 158 days @ $2.50 per day, (no 

July 13. receipt) . 395.00 

Aug. 9 To cash paid for room (Hotel Pow- 
to hatan) in Washington, 54 days (a 

Oct. 2. $2.50 per day, (receipt). 135.00 

Aug. 9 To cash paid for meals in Washing- 
to ton, 54 days @ $2.50 per day, (no 

Oct. 2. receipt) . 135.00 

Oct. 3 To cash paid for room (Shoreham 
to Hotel) in Washington, (68 days 

Dec. 9. @ $2.50 per day) (receipt). 170.00 

Oct. 3 To cash paid for meals in Washing- 
to ton 68 days @ $2.50 a day (no re- 
Dec. 9. ceipt) . 170.00 

1919. 

May 6-8. To cash paid for railroad, Pullman 
and meal expenses incurred on trip 
from Kansas City to Washington 

(no receipt) . 50.45 

June 27- To cash paid for railroad, Pullman 
29. and meal expenses incurred on trip 
from Washington to Kansas Oitv. 

Mo. (no receipt) . 50.45 
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Estate of William Pitt Kellogg— Continued. 

Dr. Cr. 


Get. 27- To cash paid for railroad, Pullman 
29. and meal expenses incurred on trip 
from Kansas City to Washington, 


D. C. (no reept.) . 

50.45 

Amount forwarded . 

$2,041.35 

177 Amount brought forward... 

$2,041.35 

1919. 


Dec. 19- To' cash paid for railroad, Pullman 
21. and meal expenses incurred on trip 

from Washington to Kansas City, 
(no receipt) . 

50.45 

1920. 



Feb. 3-5. To cash paid for railroad, Pullman 
and meal expenses incurred on trip 


from Kansas City to Washington 

(no receipt) . 50.45 

July 13- To cash paid for railroad, Pullman 
15. and meal expenses incurred on trip 
from Washington to Kansas City 

(no receipt) . 50.45 

Aug. 6- To cash paid for railroad, Pullman 
8. and meal expenses incurred on trip 
from Kansas City to Washington 
(no receipt) . 50.45 


Total . $2,243.15 

******* 


EDMOND C. FLETCHER, 
Defendant, in Proper Person. 
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ITS Petition of Intervention by Edmond C. Fletcher. 

Filed November 17, 1920. 

In the Supreme Court of the District of Columbia. 

Equity. No. 37550. 

Isaiah S'. Coomes, Plaintiff, 
vs. 

Fred A. Wixciiell et al., Defendants. 
******* 

2. The said bill was so filed by petitioner upon his express em¬ 
ployment in that behalf by the plaintiff, and the same was filed 
and prosecuted by petitioner in accordance with such his employ¬ 
ment aforesaid. 

******* 

EDMOND C. FLETCHER, 

Petitioner, Intervener. 


Exhibit A. 

Attached to Answer of Edmond C. Fletcher in Cause No. 37556. 

Filed December 9, 1921. 

Dec. 8, 1921. 

Sherman Kellogg, in Account with Edmond C. Fletcher, Dr. 

To reasonable compensation for professional services rendered, 
for your account and benefit, and at vour request, in the case of 
Isaiah S'. Coomes, plaintiff, vs. Fred A. Winehell, Sherman Kellogg 
et al., defendants, in the Supreme Court of the District of Columbia, 
in Equity, cause No. 37556, as follows: 

l)r. 

May 10, 1920, To entering appearance upon your be¬ 


half in above cause, your interest being $45,000. $00.00 

May 10, 1920, To taking depositions in above cause, at the 

office of Hamilton & Hamilton, one day. 25.00 

June 10, 1920, To attending Court and consenting to de¬ 
cree of sale, and designation of Trustees, one day. 25.00 

June 28, 1920, To attendance at Trustee’s sale of property 

at 2119. 2125-27 18th St., one day. 25.00 

179 June 29, 1920, To attendance at Trustee’s sale of 
property at 1930 Calvert St., and 1747 Willard 

St., one day. 25.00 

July 2, 1920, To attendance at Trustee’s sale of property 

at California St., and elsewhere, one day. 25.00 
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Dr. 

July 3, 1920, To attendance at Trustee’s sale of Alwyn 
Apartment House, 1882 Columbia Road, and bidding 
$105,000 for same, afterwards sold for $137,500, one 

day . 25.00 

August G, 1920, To expenses for returning from Kansas 
City to Washington, D. C., at your request, for purpose 
of purchasing Alwyn Apartment House, including four 

(4) days time. 100.00 

August 12, 1920, To examination of physical property 
known as Alwyn Apartment House, with a view of buy¬ 
ing same for your account, and making an offer there¬ 
for of the sum of $132,500. 50.00 

August 13. 1920, To attendance at Auditor’s office and 
having the Trustees’ first account set down for hearing, 

one day. 25.00 

Sept. 7, 1920, To attendance at hearing before the Audi¬ 
tor on the Trustees’ first account, one day. 25.00 

Nov. 11, 1920, To preparing and filing with the Auditor 
objection to the request of the Thos. J. Fisher & Com- 
panv for adjustment of rentals, and the Trustees’ claim 
of commissions thereon, including claim for allowance 
of Revenue Stamps on sale of certain properties. 100.00 


Amount carried forward. $450.00 


Amount carried forward. $450.00 

Dee. 7, 1920, To preparing and filing in Court objections 
to Auditor’s first report, as affecting Bond Premium of 
$900.00 paid bv Trustees, as premium for securing a 

Trustee’s bond of $300,000. 50.00 

May 10, 1920, to Dee. 9, 1920, To per diem for time ex¬ 
pended while away from mv law office in Kansas City, 
on your above matter, excepting the above specific 
dates, the months of July and October, and the first 9 


Total.$3,650.00 

180 District of Columbia, ss: 

I, Edmond C. Fletcher, of lawful age, being duly sworn on 
oath, depose and say that the above and foregoing is a true and 
correct statement of account existing between Sherman Kellogg and 
myself, as respecting the professional services rendered in this cause 
for and on behalf of said Kellogg. Affiant further saith not. 

EDMOND C. FLETCHER. 
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Subscribed and sworn to before me this 8th day of December, 1921. 
[seal] A. E. E. MASON, 

Notary Public, D. C. 

My com mission expires Dee. 1 1 ’28. 

Extract s from Brit f in Court of Appeals in Cause No. S766. 

Filed Before the Auditor June 9, 1922. 
******* 

It is shown that the intervener, by virtue of this express employ¬ 
ment, instituted and prosecuted the proceedings in the main cause 
below for the purpose of accomplishing a decree of sale of 22 tracts 
of real estate for the division and distribution of the proceeds to 
the parties entitled thereto, and that he performed such services, 
before his discharge, as were necessary to practically accomplish the 
procurement of the decree thus made by the Court. All that re¬ 
mained to be done was the taking of a deposition in Washington, 
D. (\, in order to establish the heirship of the parties named 

151 in the bill, and the inability of dividing the premises with¬ 
out loss or injury to such parties. The performance of this 

residue by intervener was prevented by the plaintiff. The latter’s 
letter of April 27. 1920. whereby he discharged intervener, without 
cause, and requested him to withdraw his appearance from the pro¬ 
ceeding. terminated the latter’s right to further proceed therein. 

******* 

the provisions of that contract provided, and the parties so agreed, 
that, in the event of the appointment of the intervener bv the 
Court, as one of the trustees to sell said real estate, he would return 
the aforesaid sum of $240 to the plaintiff out of the trustee’s com¬ 
missions to be allowed intervener bv the Court and the law in such 
cases. By implication, therefore, the parties contemplated that the 
intervener was to receive a much larger fee than $240 (which was 
not even paid) for prosecuting an action, out of which the plaintiff 
was to receive, and has already received, more than $22,000. Had 
this not been so, it is difficult to understand why the subject should 
have been mentioned at all. Furthermore, this theory is supported 
by the testimony of intervener, wherein it is disclosed that an ad¬ 
ditional sum of $2,o00 was within the contemplation of the parties, 
and that the plaintiff was to use his influence and good will in 
aid of that purpose (R. 89). This testimony stands uncontradicted. 
By this contract, therefore, plaintiff conferred a present right upon 
intervener, to-wit: .1 right to remain as his counsel of record in that 
proceeding in order to try to earn and obtain an additional 

152 compensation out of the funds realized . by way of trustee’s 
commissions. Only by this means could he earn the fees 

contemplated by the contract. But for the granting of that right, 
a valuable right, plaintiff might have been required, by express 
language, to agree to the payment of a fee commensurate with the 
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services rendered and the benefits obtained. In the case of Kellogg 
v . Winchell, supra, this Court said: “Fletcher was given a present 
right to try to earn a fee contingent upon success, quoting Barnes v. 
Alexander, supra. He was vested with an interest in the cause of 
action.” Whether the exercise of that right would have resulted 
in success is immaterial now. (See Western Union Tel Co. v. 
Semmes, supra.) It is sufficient to say that the record here dis¬ 
closes that two trustees were appointed by the Court below and that, 
as a matter of law, each of them is entitled to more than $3,300 
in commisisons resulting from the sale of a part of the premises 
for the sum of $220,000. So the act of plaintiff here, in preventing 
intervener from performing the residue of that special contract, 
and in discharging him before the appointment of the trustees 
therein, destroyed and defeated that right, a right which he impliedly 
agreed not to defeat. 

******* 

The fact that the defendants in the case at bar employed counsel 
and filed formal answers and ratified the acts of the plaintiff, or the 
intervener, appearing for a single member of their class, does not 
relieve them of the obligation to participate in the payment of counsel 
fees to the intervener. If they had been, or permitted them- 
183 selves to remain, in default in the cause, they would have re¬ 
ceived the same amount of property, at the direction of the 
Court, as they did receive. Being entitled to the benefit of the de¬ 
cree of sale they had only to await its execution in order to receive 
the full amount of their interest, and that result was due to the 
skill and diligence of the intervener, so far as the result of litigation 
in anv case be referred to the labor of counsel. Their answers, 
therefore, were frivolous, vexations, and constituted an attempt, at 
small cost, to defeat the intervener in his just claim. But in em¬ 
ploying counsel, they assumed an additional burden. 

Petition to Contest Will in Probate No. 2492. 

Filed May 9, 1919. 

******* 

The petition of Sherman Kellogg respectfully represents to this 
Honorable Court as follows: 

1. That he is a citizen of the United States and a resident of 
Stanley, in the County of Johnson, in the State of Kansas, and that 
he is a brother of William Pitt Kellogg, deceased. 

2. That said decedent departed this life in the City of Washing¬ 
ton, in the District of Columbia, on August 10th, 1918, leaving no 
issue, wife, father or mother surviving him, but left surviving him, 
as his next of kin and right heirs at law, this petitioner, Sherman 
Kellogg, a brother, and the following named adult persons, to-wit: 
Sarah R. Winchell, a sister; Fred A. Winchell and Sherman Win¬ 
chell, children of Emmeline' Winchell, a deceased sister; Paul 
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Winchell, Ira Winchell and Pitt Winchell, children of Ed- 

184 ward Winchell, a deceased son of Emmeline Winchell, a de¬ 
ceased sister: Emma Moore, Eva Hcvern, Thomas Johnson, 

Sherman Johnson. William I\ Johnson. Charles Johnson and Adda 
Coomes, children of Harriet Kellogg Johnson, a deceased sister; 
Elsie Black, Ethel Lortz and Encile Cotton, children of Elizabeth 
Hall, a deceased daughter of Harriet Kellogg Johnson, a deceased 
sister; and Isaiah C. Coomes and Arthur K. Coomes, children of 
Addie Iv. Coomes, a deceased sister. 

3. That decedent died seized and possessed of property real and 
personal, aggregating in value the approximate sum of $500,000.00, 
all located within the District of Columbia; that this petitioner is 
interested in said decedent's estate and entitled to succeed to a por¬ 
tion thereof. 

4. That on the 20th day of November, 1918, a certain paper 
writing, bearing date of May 14th. 1918, and purporting to be the 
last Will and Testament of the said William Pitt Kellogg, deceased, 
was admitted to probate, tiled and recorded in this court, by an 
order duly made and entered therein: that on said date, letters testa¬ 
mentary, as requested in said paper writing were granted to the 
Union Trust Company, of the District of Columbia, a corporation, 
and on said date, the said Trust Company qualified as executor, 
and ever since has boon, and is now, the appointed, qualified, and 
acting executor of said decedent’s property and estate; that the in¬ 
terest of this petitioner in said estate has been, and will be, in¬ 
juriously affected by the allowance of said pretended will to be and 

remain of probate: that at the time of hearing the applica- 

185 tions for probate thereof, the process issued and directed to 
this petitioner was, by an officer of this Court, returned “Not 

to be found’’ and thereupon, this petitioner was proceeded against 
by publication: that this petition has been tiled within two years 
from the date of said decree of probate. 

5. That said executor and the other parties mentioned in said 
purported last will and testament, other than your petitioner herein, 
assert and maintain that said instrument is the true last will and 
testament of the said William Pitt Kellogg, deceased, but your pe¬ 
titioner charges and alleges that the same was procured by fraud, is 
invalid, of no force and effect, and that the same and the probate 
thereof should be set aside and revoked for the following reasons, 
to-wit: 

First. That said paper writing is not the last Will and Testa¬ 
ment of the said William Pitt Kellogg, deceased. 

Second. That said paper writing purporting to be the last will 
of said dependent, was obtained and the execution thereof procured 
by fraud and coercion exercised upon him by the said Union Trust 
Company, through its officers. George E. Hamilton, Vice-President, 
and attorney, and one George E. Fleming, the second vice-president, 
of said Trust Company, all of whom, for more than fifteen years 
prior to the execution of said pretended will, have been the conf,- 
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dential agents and business advisers of said decedent, for compensa¬ 
tion, or'Mary K. Wills, or others unknown to this petitioner. 

Third. That said decedent, at the time of subscribing to said pur¬ 
ported will, was more than eighty-seven (87) years of age, 

186 was frail of body, weak and feeble in mind and memory, 
was in a state of bereavement, owing to the recent decease, 

in the previous March, 1918, of bis wife, and companion for the 
preceding period of fifty (50) years, and was highly susceptible to 
the will and influence of his immediate, confidential and business 
associates, namely, the said Union Trust Company, its officers and 
agents, or the said George E. Hamilton, or the said George E. Flem¬ 
ing; that while decedent was in such condition of body, mind and 
memory, and while thus suffering from the loss of his home and 
family, the said Union Trust Company, its officers and agents, the 
said George E. Hamilton and the said George E. Fleming, by virtue 
of such fiduciary relations with decedent, as aforesaid, were in a posi¬ 
tion to exercise, and did exercise, by means of flattery, cajolery, 
persuasion and coercion, an influence and control over and upon the 
mind and action of decedent in his old age, to such an extent that 
said Trust Company, and said Hamilton and Fleming were able 
to direct and dictate, by fraud, persuasion and coercion, what de¬ 
cedent should do with reference to the disposition of his property 
and estate, and to such an extent that said George E. Fleming was 
permitted to prepare, and did prepare, the provisions in said paper 
writing, beneficial to said Trust Company, likewise himself, and did 
submit the same to said George E. Hamilton, the regular attorney 
and counselor of said Trust Company, who on behalf of said Trust 
Company, and as a pretended gratuity to decedent, supervised, dic¬ 
tated, and drafted in astute form, the said paper writing, the terms 
of which offend the conscience of men, and are uncon- 

187 scionable and against public policy, in the following respects, 
to-wit: 

(a) That said Trust Company was therein named as decedent's 
executor and trustee solely for ultimate compensation, aggregating 
the possible sum of Eighty Thousand Dollars ($80,000.00). 

( b) That said Trust Company was therein named as decedent's 
trustee, in trust, for a long term of years, affecting personal prop¬ 
erty and highly improved real estate aggregating in value the ap- 
pproximate sum of One Hundred Eighty Thousand Dollars ($180,- 
000 . 00 ). 

(c) That said Trust Company, as executor, was, by means of a 
naked power and direction fraudulently inserted in said paper writ¬ 
ing, without decedent’s knowledge or consent, directed to convey to 
itself, as trustee, the legal title to the aforesaid personal property and 
real estate, in trust, so as to accomplish the collection of a possible 
commission thereon by way of a pretended distribution of assets, in 
fraud against said decedent, and his estate. 

( d) That said Trust Company, as executor, was, by means of a 
direction fraudulently inserted in said paper writing, without de¬ 
cedent's knowledge or consent, directed to convey to itself, as trustee, 
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the legal title to the aforesaid personal property and real estate, in 
trust, with further direction as follows, to-wit: 

“To possess, hold, manage, rent, lease, invest and reinvest the 
whole or any part thereof, eollecting the income therefrom, and to 
sell at public or private sale, or mortgage the whole or any part 
thereof at any time in its discretion, either for the purpose of in¬ 
vestment or reinvestment upon similar trusts as herein set forth, or 
for final distribution, or otherwise, with full power and ati- 
1SS thoritv in said trustee to make, execute and deliver good and 
sufficient deeds, deeds of trust, mortgages or hills of sale or en¬ 
dorsements. conveying said property, or any part thereof, the pur¬ 
chaser or purchasers, or persons or corporations loaning money be¬ 
ing hereby relieved from seeing to the application of tlie purchase 
monev or monev loaned,” 

» i 

so that said Trust Company, as trustee, might be in a position to con¬ 
summate unwarranted sales and resales of trust property, solely for 
divers commissions, for a possible period of forty years, thereby 
wasting, injuring and dissipating said trust funds which were in¬ 
tended to eventually pass to decedent’s heirs at law and next of kin. 
in fraud against said decedent and his estate, and in fraud of this 
petitioner’s rights and interests therein. 

(c) That said Trust Company, as trustee, was. by means of a 
direction fraudulently inserted in said paper writing, without de¬ 
cedent’s knowledge or consent, directed to retain, for itself, in addi¬ 
tion to the usual commissions for managing the pretended trust 
estate, chargeable only to the beneficiaries thereof, a further com¬ 
mission of of the corpus or whole of said estate, or the sum of 
Sixteen Thousand Five Hundred Dollars ($10,500.00), payable 
upon the termination of said pretended trust estate, out of the residu¬ 
ary portion of said estate devised to decedent’s heirs at law, without 
being required to render any services therefor, in fraud against de¬ 
cedent, and in fraud of this petitioner’s rights and interests therein, 
solely for compensation. 

(/) That said Trust Company, as executor, was, by way of a 
naked power fraudulently inserted in said paper writing, without 
decedent’s knowledge or consent, directed to sell, at its pleas- 
189 ure, the real estate devised to the decedent’s next of kin and 
heirs at law, aggregating in value the sum of One Hundred 
Sixty Thousand Dollars ($160,000.00) for the pretended purpose of 
accomplishing a better distribution of said residuary estate and the 
rentals thereof, in fraud of this petitioner’s rights and interests 
therein, solely for compensation. 

(g) That said Trust Company, through its officers and agents, 
namely Reginald Rutherford and Harold E. Doyle, became the sub¬ 
scribing and attesting witnesses to the execution of said paper writ¬ 
ing by said decedent. 

(h) That in said purported will and testament, Reginald Ruther¬ 
ford, Jr., a son of the said Reginald Rutherford, officer of said Trust 
Company as aforesaid, became a legatee therein, and entitled to a 
portion of decedent’s said estate. 
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(/) That in said purported will and testament, the said George 
E. Fleming, officer of the said Trust Company as aforesaid, became 
a legatee therein, and entitled to a portion of decedent’s said estate 
to the extent of Three Thousand Dollars ($3,000.00). 

(j) That said paper writing and purported will and testament 
immediately after its execution by said decedent, in the office of said 
Union Trust Company, was appropriated by said George E. Fleming, 
and kept by him, under watchful care, until after the decease of said 
decedent. 

Petitioner further says that the terms and provisions incorporated 
in said paper writing and purported will of decedent, were not au¬ 
thorized, known or fully understood by him; that said de- 
100 cedent, in his feeble mind and declining years, had not suf¬ 
ficient intelligence to enable him to detect the fraud ap¬ 
pearing therein; that such terms and provisions in said paper writ¬ 
ing were couched in skillful language designed and calculated to 
cloud and confuse, and did cloud and confuse the mind of decedent; 
that such terms and provisions in said paper writing were such, that 
a man, free from the influence of fraud, flattery, coercion and per¬ 
suasion, would not authorize nor respect; that by reason of the fraud, 
flattery, over persuasion, cajolery and coercion exercised by said 
Trust Company, its officers and agents, or said George E. Hamilton 
or said George E. Fleming, upon the mind of decedent, as aforesaid, 
the latter’s free agency and will power were destroyed, and as a con¬ 
sequence thereof, said paper writing is not the last will and testa¬ 
ment of William Pitt Kellogg, deceased. 

Fourth. That said decedent, at the time of subscribing to said 
paper writing, purporting to be his last Will and Testament, was 
more than eightv-seven (87) years of age, was frail of body, weak 
and feeble in mind and memory, was in a state of bereavement owing 
to the recent decease of his wife in the previous March, 1918, ana 
companion for the preceding period of fifty (50) years, and was 
highly susceptible to the will and influence of his immediate family 
associates in the person of one Mary K. Wills, an unmarried woman 
of vigor, full age and understanding, who was of no kin to decedent, 
nor like kin nor servant, being an unfriendly niece of and to the 
invalid wife of decedent; that for more than thirty (30) years prior 
to the execution of said paper writing, decedent maintained 
191 in his own household the said Mary K. Wills as his social ad¬ 
viser, companion and associate; that by reason of such as¬ 
sociation with decedent, the said Mary K. Wills was in a position to 
exercise, and did exercise, her influence and control over the mind 
and action of said decedent in his old age and feeble mind, to such 
an extent that she was able to direct and dictate, and did direct and 
dictate, either by persuasion or coercion, what lie should do with 
reference to the disposition of his property and estate; that after and 
from the death of decedent’s wife, in March, 1918, until the execu¬ 
tion of said purported will, in May, 1918, the said Mary K. Wills, 
having turned against decedent, continuously taunted and chided him 
because of his old age and feeble understanding, harrassed him with 
vile epithets and threats, charged him openly and in the presence of 
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others, with the commission of unlawful acts of misconduct with her. 
and repeatedly threatened to expose such relations to the public, 
unless decedent immediately proceeded to the City of Atlantic City. 
New Jersey, and there marry her, in secret, or adopted her as his legal 
and only heir at law. or bequeathed or devised to her, by his last will 
and testament, a substantial part and portion of his property and 
estate; that such acts, charges and threats committed by said Mary 
K. Wills against decedent, as aforesaid, completely undermined the 
latter’s will and will power, because of his feeble age. physical and 
mental infirmities; that bv reason of such acts, charges and threats, 
usually committed at night time, decedent was kept in such a state 
of fear, restraint and unrest as to wholly destroy bis free agency and 
will power, and as a consequence thereof, the said Mary K. 
102 Wills did force, coerce and overpower the said decedent into 
the execution of said paper writing, by the terms of which 
she may, or might, enjoy, for the balance of her natural life, the 
income from more than One Hundred Thousand Dollars ($100.- 
000.00) of decedent’s property and estate. 

Petitioner further says that, but for such charges, threats, coercion 
and misconduct committed by the said Mary K. Wills, as aforesaid, 
and decedent’s desire for peace and quiet in the evening of his life, 
decedent’s execution of said paper writing would not have been 
procured, and as a consequence thereof, said paper writing is not the 
last will and testament of William Pitt Kellogg, deceased. 

The premises considered, Petitioner Prays: 

I. That process may issue from this Court requiring the parties 
in interest to answer the exigencies of this petition. 

II. That said paper writing purporting to be the last will and 
testament of William Pitt Kellogg, deceased, be declared to be in¬ 
valid and of no force or effect; that said paper writing is not the last 
will and testament of said William Pitt Kellogg, deceased, and that 
the same and the letters testamentary heretofore issued to the Union 
Trust Company of the District of Columbia, be revoked, set aside 
and held for naught. 

III. That issues may be framed between the caveator and 
193 caveatees of the will, to be tried by jury to determine the fact' 
of the alleged will. 

IV. And for such other and further relief as to the Court may seem 
just and proper. 

SHERMAN KELLOGG, 

Petitioner. 

State of Missouri, 

County of Jackson, ss: 

Sherman Kellogg, being first duly sworn, says that he has read the 
foregoing petition for caveat by him subscribed and knows the con¬ 
tents thereof; that the matters and things therein stated upon knowl¬ 
edge are true, and that those stated upon information and belief, he 
is informed and believes to be true. 


SHERMAN KELLOGG. 
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Subscribed and sworn to before me this 18th day of April, 1919. 

Mv commission expires Jan. 21,1923. 

[seal.] VERA LUCILLE OUT WATER, 

Notary Public. 

FRANK P. WALSH, 

2142 Woolworth Building, 

New York City; 

EDMOND C. FLETCHER, 

624 Southern Building, 

Washington, D. C., 

Attorneys for Petitioner. 

194 Affidavit of Edmond C. Fletcher in Probate No. 24942. 

Filed December 21, 1921. 

* * * * * * * 

Affiant further says, that, in pursuance of his express employment 
as aforesaid, he has rendered, for and on behalf of the said Sherman 
Kellogg, a great amount of professional service in this action, a de¬ 
tailed statement of which is attached hereto and marked Exhibit 
“B,” to which reference is prayed by the Court; that for the profes¬ 
sional services thus rendered by affiant, no compensation whatever 
has been received by him from said Sherman Kellogg, or any other 
person or persons; 

******* 

EDMOND C. FLETCHER. 


Exhibit “B.” 


1919. 

5/ 9. Prepared and filed for Sherman Kellogg in Supreme Court 
of the District of Columbia, a petition to set aside the last 
will and testament of William Pitt Kellogg, case No. 
24942, affecting an estate of $627,000.00 vs. 36 defend¬ 
ants. 

5/ 9. Caused citation to issue against 36 defendants. 

10/31. Prepared and filed in said Court an answer to Rule to Show 
Cause. 

10/31. Appeared in Court on hearing on said Rule to Show cause 
(Continued to November 7, 1919). 

11/ 1. Prepared and filed in said cause, Framing of Issues. 

11/ 1. Prepared and served notice on opposing counsel, of hearing 
on framing of issues. 

11/ 7. Appeared in court on hearing on Rule to Show Cause, and 
hearing on framing of issues. 

195 


11/27. Prepared order framing issues and submitted same to oppos¬ 
ing counsel and court. 


8—4102a 


Ill 
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11/27. Prepared notice of trial of issues. 

11/29. Prepared and tiled in court, a suggestion of death of Sarah 
R. Winehell. a defendant. 

1920. 

1/29. Prepared order re-setting date of trial for March 15, 1920, 
and submitted same to court for signature. 

1/29. Prepared order directing publication of notice of trial in the 
Washington Law Reporter and the Washington Post. 

2/12. Caused summons to be served on Richard Yates, Dorothv 
Yates, and Elizabeth (Mark, residents of the District of 
Columbia. 

2/14. Caused alias summons to bo issued and served on Richard 
Yates. Dorothv Yates and Elizabeth Clark. 

2 12. Ascertained exact post olHee addresses of twenty-one non¬ 

resident defendants. 

2/12. Prepared and directed, by U. S. Mail, notice of trial to 
twenty-one non-resident defendants, at their respective 
post office addresses, at various places in the United States. 

2 7 14. Prepared and filed affidavit of mailing to twenty-one non¬ 
resident defendants, a copy of publication of issues and 
notice of trial. 

3/ 2. Prepared and filed in court a notice to produce lx)oks, etc. 

3/ 2. Appeared in court and argued the above motion. 

3 15. Prepared and submitted to Court, order of continuance of 

trial, to April 5, 1920. 

3/17, Procured from Washington Law Reporter and Washington 
Post proofs of publication of isues and notice of trial, and 
filed same with Clerk of the Court. 

3/22. Prepared and submitted to Court, for signature, an order of 
continuance of trial to April 12. 1920. 

3/25. Prepared and filed application for appointment of Guardian 
ad Litem for Reginald Rutherford, Jr. 

3/25. Prepared order appointing Guardian ad Litem for Reginald 
Rutherford. Jr. 

4/10. Interrogated 20 witnesses in Washington. 1). C., and took 
statements regarding the habits, life, age, etc., of William 

196 

Pitt Kellogg, as affecting the execution of his last will and 
testament. 

4/10. Procured subponas to Ik* served upon nine witnesses to at¬ 
tend trial. 

4/12. Appeared in court and tried issues in will contest, for 2 days, 
and after ascertaining that there were three prior wills in 
existence, each will giving to caveator, Sherman Kellogg, 
a less sum of money or property than was given bv said 
last will, I requested the Court to direct a verdict against 
the caveator and in favor of the caveatees. 

EDMOND C. FLETCHER. 
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Subscribed and sworn to before me on this 20th day of December, 
1921. 

' [seal.] A. E. E. MASON, 

Notary Public. 

My commission expires Dec. 11/23. 

Transcript of Testimony in Administration No. 24942. 

Filed Before the Auditor June 14, 1922. 


★ * * * * 
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197 George E. Fleming. . 


92 

• • 

Charge to the Jury.. 


, . 
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George E. Fleming, a witness of lawful age called by and on be¬ 
half of the caveator, being first duly sworn, testified as follows: 

^ 5|e 5j« 5j< J|c $ 

('ross-exannnation: 

:je $ j)c $ * j|c £ 

Q. At the time in June, 1918, when you wrote across the 191 f will 
"Canceled and revoked bv direction Governor Kellogg, G. E. F.”— 
that is in vour handwriting, is it? A. Yes. 

Q. Ami the date? A. And the date. 

Q. II ad Governor Kellogg told you to so mark that will? A. 1 
think so. 

Q. You do not know that he was present when you marked that 
on then*? A. lie was. 

Q. Tie was present? A. Yes. 

Was Mr. Reginald Rutherford present also? A. lie was. 

Q. Did he sign that paper? A. He did. 

198 Q. Where in June, 1918, did Governor Kellogg tell you 
to mark that will as canceled? A. In my office, in the Union 
Trust Company. 

Q. You recognize, do you not, that signature as the genuine sig¬ 
nature of William Pitt Kellogg? A. I do. 
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Q. On the 1014 will? A. I do. 

Q. From whom in 1014 did you get the direction to provide that 
all of the income from Governor Kellogg’s property should be paid 
to his wife during her life, with the exception of $250 to be allowed 
for the support of Miss Wills? 

* * * * * * * 

Charge to the Jury. 

******* 

The second issue is, was the said paper writing bearing date May 
14, 1918, obtained or the execution thereof procured from the said 
William Pitt Kellogg, deceased, by fraud or imposition practiced 
upon him by the otlicers and agents of the Union Trust Company of 
the District of Columbia, George E. Fleming and Mary Kellogg 
Wills, or any of them, or any other person or persons. There seems 
to be no evidence tending to show that the paper writing was pro¬ 
cured by such means, and I supjx)se there is no reason why you 
should not answer that issue no. 

The third issue is, was the said paper writing, bearing date May 14, 
1918, obtained or the execution thereof procured from said William 
Pitt Kellogg, deceased, by coercion or undue influence exer- 
199 eised upon him by the officers and agents of the Union Trust 
Company of the District of Columbia, George E. Fleming 
and Mary Kellogg Wills, or any of them, or any other person or 
persons. Apparently there is no reason why you should not answer 
that no. 

The fourth: Did the said William Pitt Kellogg, deceased, at the 
time of the execution of said paper writing, bearing date May 14, 
1918, know, authorize and fully understand the contents, and the 
legal effect thereof, of Item 4 of said paper writing, reading as fol¬ 
lows. Then the fourth item is set out in the very words of it. 
There is no evidence before you so far as I understand tending to 
show that he did not understand the contents of the document with 
respect to Item 4, and I think you should answer that yes, on the 
evidence, subject to your own judgment. I think there will be no 
difficulty on that. 

Number 5: Did the said William Pitt Kellogg, deceased, at the 
time of the execution of said paper writing, bearing date May 14, 
1918, know, authorize and fully understand the contents, and the 
legal effect thereof, of Item 6 of said paper writing, reading as fol¬ 
lows, and then that is set out. I suppose you will answer that yes, 
that he did understand it. 

Number 6: Was the insertion of Item 4 in said paper writing, 
dated May 14. 1918, purporting to be the last will and testament of 
William Pitt Kellogg, deceased, procured from the said William Pitt 
Kellogg by fraud or imposition practiced upon him by the officers 
and agents of the Union Trust Company of the District of Columbia, 
George E. Fleming and Mary Kellogg Wills, or any of them or any 
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other person or persons. I suppose you would answer that 

200 no, in the present state of the evidence and the attitude of the 
parties. 

Number 7: Was the insertion of Item 4 in said paper writing, 
dated May 14, 1918, purporting to be the last will and testament of 
William Pitt Kellogg, deceased, procured from the said William Pitt 
Kellogg by coercion or undue influence exercised upon him by the 
officers and agents of the Union Trust Company of the District of 
Columbia, George E. Fleming and Mary Kellogg Wills, or any of 
them, or any other person or persons. That I suppose you would 
answer no, that it was not procured by fraud. There seems to be 
no evidence of coercion or undue influence. 

Number 8: Was the insertion of Item 6 in said paper writing, 
dated May 14, 1918, purporting to be the last will and testament of 
William Pitt Kellogg, deceased, procured from said William Pitt 
Kellogg by fraud or imposition practiced upon him by the officers 
and agents of the Union Trust Company of the District of Columbia, 
George E. Fleming and Mary Kellogg Wills, or any of them or any 
other person or persons. That I suppose you would answer no. 

Number 9: Was the insertion of Item 6 in said paper writing, 
described, etc., procured by coercion or undue influence of these per¬ 
sons or any of them. That I suppose you would answer no. 

Do you care to go out, gentlemen, to consider this case, or are you 
prepared to render your verdict in accordance with what I have read 
to you? If you are, the Clerk will enter up your verdict as I have 
indicated here. I suppose there is practically no dispute. 

(The jurors answered “No.”) 

201 Affidavit of Edmond C. Fletcher in Came No. 3765 in 

Court of Appeals. 

Filed Before the Auditor November 25, 1922. 

♦ * * * * ★ * 

District of Columbia, ss : 

Edmond C. Fletcher, of lawful age, being duly sworn on oath, de¬ 
poses and says that he is the intervener-appellant named in the above 
entitled cause; that at the time of filing his motion herein on the 9th 
day of May. 1922, he was unable to furnish to this Court for con¬ 
sideration, the original testimony taken at the hearing in the Court 
below on March 7, 1921, on the merits of the affiant’s petition of 
intervention against the parties, plaintiff and defendants, including 
Sherman Kellogg; that at said hearing one Leslie J. Lyons, an 
attorney-at-law of Kansas City, Missouri, appeared and argued said 
cause, on behalf of said Sherman Kellogg, his argument being taken 
down in shorthand by the Court Reporter, and now reduced to type¬ 
writing and produced herewith, the original of which is attached to 
this original affidavit, marked Exhibit “A,” and made a part hereof, 
copies of said writing being attached to the copies of this affidavit, 
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also marked Exhibit “A” and made a part thereof; that thereafter 
and on March 11, 1921, the said Leslie J. Lyons and one Walter C. 
Clephane, a member of this bar. acting for said Sherman Kellogg, 
and affiant, acting for himself, appeared before the Court below and 
procured from said Court an order of distribution of funds to said 
Sherman Kellogg; that thereafter and on March 14, 1921, the law 
firm of Clephane (Walter C. Clephane) and Latimer (J. Wil- 
202 mer Latimer) and Gilbert L. Hall, against whom a Rule to 
show Cause is prayed for herein, entered their respective ap¬ 
pearances of record in said cause in the Court below, and since said 
date, including March 7th and 11th respectively, have represented, 
or pretended to represent, the said Sherman Kellogg, and during the 
pendency of affiant's petition of intervention in the Court below 
until the following 4th day of August, 1921 : that as the legal 
representatives of said Kellogg, they have failed to plead, or ask 
leave to plead, in the cause below for the benefit of their client. 

Affiant further says that upon express authority from said Sher¬ 
man Kellogg, he. affiant represented said Kellogg in said proceeding 
from May 10. 1920 and December 9. 1920. with the express under¬ 
standing entered into on August 0, 1920. at Kansas City Missouri, the 
residence of affiant, that affiant should take whatever steps wore 
necessary in the Court Mow to obtain reasonable compensation 
against the parties therein, plaintiff and defendants, nineteen in 
number, for professional services rendered therein by affiant, as 
attorney of record for the plaintiff, Isaiah S. Cooines, prior to said 
May 10. 1920. and prior to affiant's entering appearance herein for 
the said Kellogg. 

Affiant further says that oil November 17. 1920. lie, as intervener, 
filed in said cause below his petition of intervention against all of 
said parties, plaintiff and defendants, and acknowledged, on behalf 
of said Sherman Kellogg, service of a copy of said petition of inter¬ 
vention. in pursuance of his right so to do; that thereafter and on 
December 9, 1920, he received a letter bearing date of 
202 December 4. 1920, signed by the said Sherman Kellogg, at 
Stanley, Kansas, and prepared in typewriting bv tin* said 
Leslie J. Lvons. on stationery not bearing his identitv, after some 
negotiation with the said Walter C. Clephane, respecting the* business 
existing between affiant and the said Kellogg, the latter being of the 
age of 88 vears: that bv the terms of said letter, this affiant was 
discharged from full her representing the said Kellogg i-< said proceed¬ 
ing, including many other proceedings, without having received any 
compensation for professional services rendered, notwithstanding the 
fact that said Kellogg, and his aforesaid attorneys, Jailed to obtain 
the consent of the Court, authorizing such discharge, until the follow¬ 
ing Deceml>er 12, 1921: that when substitution of counsel was 
attempted therein by said Kellogg, and his aforesaid attorneys, the 
Court below ordered to be withheld the sum of $4,000.00, as security 
for affiant's claim to compensation for services performed in said 
proceeding on behalf of said Kellogg, as the latter's attorney of 
record prior to Dee. 9, 1920, aforesaid. 

Affiant further saith not. 

EDMOND C. FLETCHER. 
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Subscribed and sworn to before mo this 12th day of Mav, 1922. 
[seal.] A. E. E. MASON, 

Notary Public , D. C. 

My commission expires Dec. 11. 1923. 

204 Affidavit of Walter C. Clcphane in Cause No. 3765 in Court of 

Appeals. 

Filed Before the Auditor November 22, 1922. 


District of Columbia, ss: 

Walter C. Clcphane, being first duly sworn, deposes and says, 
that on May 9, 1922, he was served with a copy of a motion of 
Edmond C. Fletcher, intervener-appellant, for an order requiring 
him, J. Wilmer Latimer and (Gilbert L. Hall to show cause vvhv 
their appearances as attorneys of record for Sherman Kellogg should 
not be stricken from the record in this cause, and that he acknowl¬ 
edged service of said motion. Said motion was unaccompanied by 
any notice of the time when it would be presented to the Court for 
consideration, and neither afliant nor either of his said associates has 
received any notice as to when it would be so called to the attention 
of the Court. 

Alliant is desirous of apprising the Court at the earliest possible 
moment of the facts hereinafter recited which, in afliant's judgment, 
contain sufficient reasons why such rule should not be issued. 

Afliant says that appellant-intervener was dismissed by his client 
Coomes, the plaintiff in the bill of complaint, on April 29, 1920, 
(14. 18, 38). and thereafter, to wit. on May 7. 1920, he withdrew his 
appearance as attorney of record for his said client (14. 12, 18, 38). 
As shown by appellant's testimony forming a part of the record 
(14. 38) he, on the same day entered his appearance in the cause 
for the present appellee Sherman Kellogg and thereafter and 
205 until his appearance for said Sherman Kellogg was with¬ 
drawn as will hereinafte r more fully appear, represented said 
Kellogg in said partition suit in the court below. 

The petition of intervention in said cause was filed by the said 
appellant in the court below on November 17, 1920, (R. 16) while 
he was still representing the said Sherman Kellogg as his sole and 
only attorney therein, James F. Splain. who had previously 
represented the said Kellogg, having by that time formally with¬ 
drawn his appearance for said Kellogg. On said November 17, 1920, 
an order was passed by the Supreme Court of the District of 
Columbia allowing the said appellant to intervene in said proceed¬ 
ings with the proviso that a copy of said petition and of said order 
allowing leave to intervene should “be served upon the said parties 
nr their respective* attorneys of record herein on or before the 20tli 
day of November, instant, and upon the defendant Arthur K. Coomes, 
1 y registered mail, to be received by him on or before the 23rd day 
of November, instant,” 8aid order, obtained by the ^id appellant, 
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did not require that a copy of said petition should be mailed to the 
appellee Kellogg, who, as the bill of complaint herein shows (R. 2) 
was a non-resident of the District of Columbia. Pursuant to the terms 
of said order, as the record of said proceedings in the court below dis¬ 
closes, the said Fletcher filed a w ritten acknowledgment of the service 
of a copy of said petition signed by the various attorneys of record 
for the parties to said suit, which said acknowledgment of service 
was signed by the said Fletcher, appellant. Inasmuch as the 
200 said Fletcher then represented no one else in said proceedings, 
this acknowledgment of service was treated by the Court as an 
acknowledgment of service of said appellant’s petition upon his client 
Sherman Kellogg. 

The said Fletcher filed no answer whatsoever on behalf of the said 
Kellogg to the intervening petition of the said Fletcher, and until 
after the hearing on said petition of the said appellant in the court 
l>elow' the said Kellogg was entirely unrepresented in said proceedings 
save by the said Fletcher, now T the appellant here. Affiant does not con¬ 
ceive it necessary to attempt to explain to this Honorable Court w’hy 
the said Fletcher failed to oppose the granting of his own petition 
on l>ehalf of his client Sherman Kellogg, but affiant says that it is 
because of the reasons herein stated that the said Kellogg never 
appeared in opposition to said petition, nor answered the same, nor 
took part in the proceedings thereon. 

Furthermore affiant savs that so far as he has been able to ascertain 
the said Kellogg was never served by the said Fletcher with a copy 
of said petition of intervention, and was never even informed by said 
Fletcher that such a petition was filed. 

Affiant further says that while on the 14th day of March, 1921, the 
appearance of affiant and his associates Latimer and Hall was entered 
in said partition suit in the court below 7 (which was after the hearing 
upon appellant’s said petition of intervention had been concluded), 
appellant against the repeated protests of said Sherman Kellogg con¬ 
tinued as attorney of record for said Sherman Kellogg until the 13th 
day of December, 1921, when upon the formal application of 
207 said Kellogg an order w’as passed by the Supreme Court of 
the District of Columbia, against the protests of the said 
Fletcher adjudging and decreeing “that the name of the saic 
Edmond C. Fletcher be, and the same is herebv withdrawn from the 
record as attorney for the defendant Kellogg in the above entitled 
cause,” said order further impounding in the hands of the trustees 
appointed in these proceedings the sum of Four Thousand Dollars 
from the distributive share due to the said Kellogg, “in order to 
satisfy any lien which the said Fletcher may have upon said fund 
by reason of anv sendees which mav have been rendered bv him as 
attorney for the said Kellogg in said cause.” 

Affiant says that the reason for the passage of said portion of the 
order impounding said sum is that the said Fletcher, in opposition 
to the motion of the said Kellogg to have the said Fletcher’s appear¬ 
ance on his behalf stricken from the record, had claimed in said 
proceedings the sum of Thirty-six hundred and Fifty ($3,650) 
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Dollars as attorney’s fees for services alleged to have been rendered 
bv him to the said Kellogg therein. 

WALTER C. CLEPHANE. 

Subscribed and sworn to before me this 9th day of May, A. D. 
1922. 

[seal. J F. A. COLFORD, 

Notary Public, D. C. 

208 Receipt. 

Filed Before the Auditor. 

Law Offices of Henry E. Davis, 

Wilkins Building, 

Washington, D. C. 

March 24, 1922. 

Edmond C. Fletcher, in Account with Henry E. Davis, Dr. 

October 26, 1920, to May 14, 1921, to professional services 
rendered in cause of Sherman Kellogg vs. Fred A. 

Winchell et al., No. 37,808, in Supreme Court of D. C. 

and No. 3479, in Court of Appeals of D. C. $250.00 

Mar. 30, 1922.—Received payment. 

HENRY E. DAVIS. 

209 Exhibit A Attached to Answer of Edmond C. Fletcher in 

Cause No. 39,599. 

Filed Before the Auditor. 

Statement of Legal Services Rendered by Edmond C. Fletcher for 
Sherman Kellogg in the District of Columbia under Written Con¬ 
tract of Employment Dated April 15, 1919. 

1919. 

4/23. Prepared and filed in Supreme Court of the District of 
Columbia, case No. 36722, a Bill of Complaint for parti¬ 
tion and side of real estate, of the value of $125,000.00 
(matter held in abeyance) vs. 18 defendants. 

5/ 9. Prepared and filed in Supreme Court of the District of 
Columbia, a petition to set aside the last will and testa¬ 
ment of William Pitt Kellogg, case No. 24942, affecting 
an estate of $627,000.00 vs. 36 defendants. 

5/ 9. Caused citation to issue against 36 defendants. 

10/31. Prepared and filed in said Court an answer to Rule to 
Show Cause. 
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10/31. 

11 / 1 . 
11 / 1 . 

11 / ;. 

11/27. 

11/27. 

11 / 20 . 

1920. 

1/29. 

1/29. 

2/12. 

210 

2 / 11 . 

2 12 . 

2/12. 

2 14. 

3/ 2. 
3/ 2. 
3/1"). 

3/17. 


3/22. 
3 25. 
3/25. 
4/10. 

4/10. 


Appeared in Court on hearing on said Rule to Show Cause. 
(Continued to November 7, 1919). 

Prepared and filed in said cause, Framing of Issues. 

Prepared and served notice on opposing counsel, of hearing 
on framing of issues. 

Appeared in court on hearing on Rule to Show Cause, and 
hearing on framing of issues. 

Prepared order framing issues and submitted same to oppos¬ 
ing counsel and court. 

Prepared notice of trial of issues. 

Prepared and filed in court, a suggestion of death of Sarah 
R. Winched, a defendant. 


Prepared order resetting date of trial for March 15, 1920, 
and submitted same to court for signature. 

Prepared order directing publication of notice of trial in 
the Washington Law Reporter and the Washington Post. 

Caused summons to he served on Richard Yates. Dorothy 
Yates, and Klizahcth Clark, residents of the District of 
Columbia. 


Caused alias summons to be issued and served on Richard 

Yates. Dorothv Yates and Elizabeth Clark. 

« 

Ascertained exact post office addresses of twenty-one non¬ 
resident defendants. 

Prepared and directed, by 1/ S. Mail, notice of trial to twenty- 
one non-resident defendants, at their respective post office 
addresses, at various places in the United States. 

Prepared and filed affidavit of mailing to twenty-one non¬ 
resident defendants, a copy of publication of issues and 
notice of trial. 

Prepared and filed in court a notice to produce books, etc. 

Appeared in court and argued the above motion. 

Prepared and submitted to Court, order of continuance of 
trial, to April 5, 1929. 

Procured from Washington Law Reporter and Washington 
Post, proofs of publication of issues and notice of trial, and 
filed same with Clerk of the Court. 

Prepared and submitted to Court, for signature, an order 
of continuance of trial to April 12, 1920. 

Prepared and filed application for appointment of Guardian 
ad Litem for Reginald Rutherford, Jr. 

Prepared order appointing Guardian ad Litem for Reginald 
Rutherford. Jr. 

Interrogated 20 witnesses in Washington, and took state¬ 
ments regarding the habits, life, age, etc., of William Pitt 
Kellogg, as affecting the execution of his last will and 
testament. 

Procured subpoenas to be served upon nine witnesses to attend 
trial. 
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4/12. Appeared in court and tried issues in will contest, for 2 
days, and after ascertaining that there were three prior 
wills in existence, each will giving to caveator, Sherman 
Kellogg, a less sum of money or property than was given 
him bv the last will, and the further fact that each of the 
three prior wills created a perfect express trust affecting 
property of the value of $250,000.00, while a doubt exists 
as to whether the last will creates such express trust, the 
Court was requested to direct the verdict against the cave¬ 
ator and in favor of the caveatees. 

4/28. Prepared and filed in the Supreme Court of the District of 
Columbia, a bill of complaint for construction of last will 
and testament of William Pitt Kellogg, case No. 
211 2,7.808. the object of which was to obtain an ad¬ 

judication and a final decree of court holding that 
no trust was thus created by said last will, and thereby 
recovering for the heirs at law and next of kin of William 
Pitt Kellogg, the sum of $250,000, a one-fifth part belong¬ 
ing to Sherman Kellogg. 

4 28. Caused subpeenaes to be issued against 22 defendants. 

4/30. Ascertained the exact post office addresses of 18 non-resident 

defendants. 

5/20. Prepared and filed in court affidavit as to 18 non-resident 
defendants. 

5 27. Prepared and procured from the Court an order of Publica¬ 

tion as to non-resident defendants, and delivered a copy 
each to the Washington Law Reporter and the Washington 
Star for publication. 

0 28. Prepared and filed in court an affidavit as to mailing copy of 
the order of Publication to each of the 18 non-resident 
defendants. 

9/18. Procured and filed in court proofs of publication service. 

9 18. Prepared and filed an application in court asking for an 
order Pro Confesso against certain defendants. 

9 18. Prepared and procured an order Pro Confesso against certain 
defendants. 

9/l(>. Appeared in Court and argued motion against dismissing 
hill of complaint. 

9/20. Appeared in court and took an appeal to Court of Appeals 
of the District of Columbia, from an order dismissing bill 
of complaint. 

11/ 0. Appeared in court and filed appeal bond in above case. 

11/22. Prepared and filed in court an Assignment of Errors and 
Designation of Record. 

12/ 2. Filed transcript on appeal in the Court of Appeals. 

1921. 

3/ 9. Filed transcript of record in Court of Appeals. 

4/18. Prepared and filed brief in Court of Appeals. 

10/19. Argued cause in Court of Appeals. 
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11/25. Prepared and fded in the Supreme Court of the District of 
Columbia, in the name of Sherman Kellogg, equity cause 
212 No. 89.599 against Fred A. Winchell, et al. (now pend¬ 
ing). 

EDMOND C. FLETCHER. 


District of Columbia, : 


I, Edmond C. Fletcher, of lawful age, being duly sworn on oath, 
depose and say that the above and foregoing statement of items of 
professional services rendered by me for and upon behalf of Sherman 
Kellogg, by virtue of the terms of my contract of employment with 
him, bearing date of April 15. l*d 10, is true and correct. 

EDMOND C. FLETCHER. 


Subscribed and sworn to before me this 15th dav of December, 
1921. 


[Seal] 


A. E. E. MASON, 


Xatari / Public . 


My commission expires Dec. 11/1923. 

213 Declaration. 

Filed Mav 9, 1921. 

In the Supreme Court of the District of Columbia. 

At Law 


No. 65675. 

Edmond C. Fletcher, Plaintiff, 

vs. 

Sherman Kellogg, Defendant. 

The plaintiff, Edmond C. Fletcher, sues the defendant, Sherman 
Kellogg, for that defendant on the 21st day of May, 1920, by his 
promissory note, now overdue, promised to pay to the order of 
plaintiff’ Fourteen Hundred Twenty Dollars and ninety-eight cents 
($1,420.98). on or before six months after date with interest at the 
rate of eight percent (8 f / ( ) per annum, but did not pay same. And 
the plaintiff claims Fourteen Hundred Twenty Dollars and ninety- 
eight cents ($1,420.98) with interest from the 21st day of May, 
1920. at eight percent (8'; ) per annum. ix*sides costs. 

EDMOND C. FLETCHER, 

Plaintiff. • 

City of Washington, 

District of Columbia, ss: 

Before me. a duly commissioned Notarv Public, in and for the 
District of Columbia, personally appeared Edmond C. Fletcher, who 
being duly sworn according to law, upon his oath, did depose and 


EDMOND C. FLETCHER VS. SHERMAN KELLOGG. 


123 


say that ho is the plaintiff in the above entitled cause wherein 

214 Sherman Kellogg is named defendant; that plaintiff’s cause 
of action against the said defendant is based on his promissory 

note, dated May 21, 1920, for $1,420.98, payable at affiant’s order 
on or before six months after said May 21, 1920, with interest at the 
rate of 8% per annum, and said note bears the genuine signature 
of the defendant, Sherman Kellogg, said note was given for value 
in the regular course of business, affiant is the holder of the said 
note which is wholly due and unpaid, by reason of the premises and 
on said note there is justly due and owing to the said plaintiff from 
the said defendant, and plaintiff has the right to recover from said 
defendant the sum of $1,420.98 with interest as aforesaid, exclu¬ 
sive of all set-offs and just grounds of defense, besides costs of this 
suit. 

Affiant further states that the defendant is a non-resident of the 
District of Columbia, and plaintiff has a just right to recover what 
is claimed in his declaration; that as aforesaid the defendant is not 
a resident of the District of Columbia. 

EDMOND C. FLETCHER. 

Subscribed and sworn to before me this 9th dav of May, 1921. 
[seal.] J. WM: REILY, 

Notary Public, C. of C. 

EDMOND C. FLETCHER, 

Plaintiff. 

Wardman Park Hotel. 

215 Particular Declaration. 

$1,420.98. Stanley, Kansas, May 21, 1920. 

On or before six months after date I promise to pay to the order 
of Edmond C. Fletcher, Fourteen Hundred Twenty and 98/100 
Dollars, for value received, with interest at the rate of 8 per cent 
per annum until paid. 

SHERMAN KELLOGG. 

[Endorsed:] At Law. No. 05675. Edmond C. Fletcher, Plain¬ 
tiff, vs. Sherman Kellogg, Defendant. Declaration. 

216 Affidavit o{ Defense. 

Filed June 27,1921. 

* * * * * * * 

State of Missouri, 

County of Jackson, ss: 

Sherman Kellogg, being first duly sworn, deposes and says, that 
he is the same Sherman Kellogg who is named as defendant in the 
above entitled case, and that he has a complete defense to the al- 
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leged cause of action set forth in the plaintiff's declaration and affi¬ 
davit, of merit, and to each and every part thereof, and that the facts 
constituting said defense are as follows: 

Affiant, who is eighty-eight years of age, and resides in the State 
of Kansas, is the brother and one of the devisees under the will of 
the late William Pitt Kellogg, deceased, who died in the District 
of Columbia, of which he was a resident, on August 10, 1918. leaving 
a last will and testament. At the time of his death, said decedent 
was seized and possessed of a large amount of property in the Dis¬ 
trict of Columbia. Soon after the death of said decedent, the plain¬ 
tiff in the above entitled case, representing himself to he a practitioner 
of law in Kansas City, Missouri, as well in the City of Washington. 
D. C., but who was not at that time, as affiant is now informed and 
believes, a member of the Bar of any court of the District 

217 of Columbia, suggested to affiant that Item Four in said de¬ 
cedent’s will was invalid and that the said plaintiff would 

be willing to institute legal proceedings for the purpose of having 
said Item Four so decided; that said Fletcher in conversations and 
in correspondence with affiant stated, represented and lead affiant 
to understand and believe that said Item Four of said will could be 
attacked and the invalidity thereof determined without in anv man- 
ner attacking or contesting said will generally and in its entirety: 
that the proposed contest of Item Four thereof would not in any 
way endanger affiant's right to the possession of his distributive share 
of said estate under the other provisions of said will; that during 
the Fall of 191S, the said Fletcher held conferences with affiant 
and his sons and particularly his son. Karnest A. Kellogg, ami in 
the course of these consultations and conferences, said Fletcher stated 
and represented that he had consulted the Honorable Frank P. 
Walsh with reference to the validity of said Item Four of said will 
and that said Walsh was willing to be associated with said Fletcher 
in all the litigation which might he instituted. Thereupon affiant 
and the said Fletcher entered into, executed and delivered a written 
contract whereby affiant employed the said Fletcher to represent 
him in the contest of said Item Four of said will; that said Fletcher 
in said contract represented and provided that the Honorable Frank 
P. Walsh should he employed by him. the said Fletcher, to assist him 
and be associated with him in all litigation which might he in¬ 
stituted by the said Fletcher for that purpose; that said Fletcher 
acted for affiant during the Fall of 191s and the early part of 1919 
under said contract ; that during the month of March and the early 
part of April, 1919, affiant and affiant's sons and grandchildren be¬ 
came dissatisfied with the terms of said contract on account of it- 
indefi-teness and uncertainty, particularly as to the provisions for 
compensation to be paid said Fletcher for his said services thcrcund r 
and thereupon said contract was cancelled and surrendered by 

218 mutual agreement; that a new and different contract of em¬ 
ployment was entered into on the loth day of April. 1919. 

copy of which is hereto attached, marked ‘ Fxhibit A.” and made a 
part hereof; that in the conferences had with affiant and his son* 
and grandchildren by the said Fletcher, prior to the execution of 
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the original contract before mentioned and during the negotiations 
leading up to the execution and delivery of the contract of April 
15th, 1919, (Exhibit A), affiant was given to understand and the 
said Fletcher stated and represented that no general attack was in¬ 
tended or proposed upon the will of affiant’s brother, William Pitt 
Kellogg, but that all of the proceedings would be directed against 
and limited to Item Four thereof; that said contract, Exhibit A, 
was signed by the said parties with the definite understanding of 
affiant based upon said assurances of said Fletcher to the effect that 
said Walsh would be associated with said plaintiff in said litiga¬ 
tion and that said litigation would be limited as aforesaid and that 
said Fletcher was not to institute any litigation that would in any 
way involve or jeopardize affiant s interest in any of the other pro¬ 
visions of the will; affiant states that he had great confidence in 
the legal ability, judgment and discretion of the said Walsh and al¬ 
though he supposed at the time that the said Fletcher was a mem¬ 
ber of the Bar of the Courts of the District of Columbia, he did not 
regard and never has regarded the said Fletcher as possessing the 
experience and legal ability necessary and sufficient to justify affiant 
in relying entirely upon him and affiant says that he would not 
have entered into said agreement had it not been based upon his 
belief and the representation of plaintiff that plaintiff was a member 
of the Bar of the Courts of the District of Columbia and that he 
would be assisted in said litigation bv the said Walsh and that said 
Walsh would actively and personally assist and direct the litiga¬ 
tion proposed to be instituted to test the validity of the aforesaid 
Item Four. 

219 Affiant further states that as hereinabove set forth, in 
all of his conferences and conversations with the said 
Fletcher, he was given to understand and he did so understand 
and believe from the statements so made to him by the said Fletcher 
that none of the proceedings or steps taken or tiled and proposed 
to be taken or filed would have for their purpose or intent a contest 
of the validity, as a whole, of the last will and testament of affiant’s 
brother, William Pitt Kellogg, but that the proposed attack thereon 
and objections thereto would be limited solely to the validity of 
said Item Four and any necessary proceedings to construe obscure 
or indefinite provisions, if any, contained therein; that affiant is 
quite old and as aforesaid, is unlearned in law and particularly the 
Probate Law of the District of Columbia; that he did not and does 
not understand the legal significance, force or effect of many of the 
technical terms, actions and proceedings of the Courts of law and 
particularly of the Probate Courts of the District of Columbia; that 
burdened with said lack of knowledge and reposing confidence in 
said Fletcher and relying upon, the general understanding had with 
the said Fletcher as to the general scope. puqx>se and intent of the 
contemplated legal proceedings and attack upon the aforesaid will, 
affiant confidently expected and understood that said Fletcher would 
not deceive, trick or otherwise mislead him and further relying upon 
the promises of said Fletcher and the specific provision therefor in 
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the aforesaid contract that the said Frank P. Walsh would be con¬ 
sulted and would actively and personally supervise, direct and prose¬ 
cute any actions or suits involving said will, affiant may have under 
said circumstances signed papers and documents, which on their 
face, carry the purported sanction and approval of this affiant, when 
in truth and in fact, affiant did not understand that he was going 
beyond and outside of the general understanding had with the said 
Fletcher and did not intend to go beyond that understanding, nor 
did he intend to authorize and empower the said Fletcher to bring 
suits or institute proceedings attacking the validity of the 

220 will of affiant’s brother, William Pitt Kellogg, as a whole, or 
to sign or approve of anv such action or proceeding; affiant 

further states that he is now informed that the said Fletcher, pur¬ 
porting to act for and on behalf of affiant, early in February, 1920, 
and long after the contract of April loth, 1919, Exhibit A. and 
contrary to the understanding between affiant and the said Fletcher 
and wholly outside of and contrary to the true spirit and intent 
of said contract, did file in this Honorable Court, holding probate, 
a caveat to the will aforesaid; which proceeding, as affiant is now 
informed and l>elieves, had for its purpose a general attack upon 
the validity and a contest of the aforesaid will and to defeat its 
probate and legal effect. 

Affiant is now further informed that said caveat bears upon its 
face what purports to be the genuine signature of this affiant; that 
affiant has now no recollection of signing said caveat, but if he did 
sign it, he did not understand its purport or legal effect ; that he 
was tricked and mislead by said Fletcher as to its intent and legal 
effect; affiant, therefore, states that he did not, knowingly, consent 
to the filing or the prosecution thereof; that said caveat was filed 
without his authority and that it, as affiant is informed and believe* 
and so believing avers, was filed without consultation with the said 
Walsh or if the said Walsh was consulted with regard thereto, with¬ 
out his assistance or co-operation. 

That for the purpose of leading affiant to believe and understand 
that said plaintiff was attacking Item Four of said will, said plain¬ 
tiff did on January 14, 1920, write affiant from Washington. D. C. 
among other things the following: 

“I am in receipt of your recent letter and note your suggestions. 
In-reply, please understand that I shall leave nothing undone to¬ 
ward setting aside Items Four and Six of the will. The facts which 
will be presented to the jury will be so astounding that George E. 
Fleming and his cohorts will be unable to explain them away es¬ 
pecially so, after our oratorical talent has completed the argument.” 

221 And again on February 13. 1920. plaintiff wrote affiant 
from Washington, D. C., among other things as follows: 

“The enclosed” (meaning a legal publication of notice of the 
coveators in the matter of estate of William Pitt Kellogg, deceased. 
No. 24942. in the Supreme Court of the District of Columbia) then 
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being published in the Washington Post as required by law) “is 
an awful indictment against the Union Trust Company, George E. 
Fleming and Mary K. Wells. 

This is being published twice a week for four weeks in the Wash¬ 
ington Post and people are talking about it, also for once a week 
for four weeks in another paper.” 

that affiant received said publication notice, but did not understand 
the legal effect and import thereof and was under the impression 
and believed that it was an attack upon Items Four and Six of the 
will as referred to in plaintiff’s letter to him of January 14th, 1920; 
and on February 16, plaintiff wrote affiant from Washington, D. C., 
among other things as follows: 

“Everyone interested in the suit to set aside the will has now been 
brought into Court by summons or publication service and I am 
ready for trial at any time. Much comment is being heard here 
ns to the genuineness of the contention of the publication appearing 
in the Washington Post twice a week for four weeks, so far as it 
affects the Union Trust Company, its officers and agents and Mary 
K. Wells. Many people here say about the time the case is for trial, 
the other side will beg for a settlement. In this expression, I agree.” 

Said will contest came on to trial with the result, as affiant is in¬ 
formed and believes, that the said plantiff abandoned the same after 
taking the testimony of certain witnesses who were legatees under 
said will and one other witness, all of whom might reasonably have 
been expected by plaintiff to testify adversely to the caveator, and 
who did so testify. 

Thereafter and prior to the date of the promissory note described 
in the plaintiff’s affidavit of merit, the plaintiff while occupying the 
relation of affiant’s attorney under said contract and power of attor¬ 
ney marked “Exhibit A”, informed affiant that two of the witnesses 
aforesaid and one of the trust companies in this District were liable 
for the expenses alleged to have been incurred by plaintiff 
22*2 in the opposition which plaintiff had made to the said will 
and to its probate, and that this alleged liability grew out 
of the fact that when the usual affidavit was filed in the Office of 
the Register of Wills showing the source from which the said will 
had been derived, one of said witnesses had made the statement 
therein that he (said witness) did not know of any will or codicil 
of said testator other than the instrument of writing then propounded 
for probate, whereas the said plaintiff told affiant that the fact was 
that this statement was false and known to he false by the said 
witness when he swore to the said affidavit, and plaintiff’s theory as 
explained to affiant, was, that having misstated a material fort as 
aforesaid in said affidavit, the affiant swearing to said affidavit had 
wrongfully led plaintiff into a trap and involved plaintiff in a large 
expense, and for this reason the alleged liability last hereabove men¬ 
tioned had accrued. 
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That in support of plaintiff's statements to affiant, plaintiff on 
April 9, 1920, wrote affiant from Washington, I). C.. among other 
things as follows: 

“Counsel for the Union Trust Company called me up the other 
day and asked me to come over for an informal conference and I 
did so. Mr. Ilogan exhibited to me three prior wills and indicated 
that if I should succeed in setting aside the will now in controversy, 
he would come forward with the next preceding one. I thereupon 
reminded him of the fact that at the time the will in controversy 
was filed for probate, George E. Fleming, in his certificate attached 
thereto, swore under oath that he knew of no other prior wills and 
testament of William Pitt Kellogg, hut he now comes forward at 
this time and produces another will. Section SAS of the Code of 
Procedure of the District of Columbia holds that such action of 
Fleming is perjury and is punishable by penitentiary incarceration. 
You can probably understand that George E. Fleming is not feeling 
so very good at this time.’* 


That thereafter, plaintiff in conference with affiant’s son. Earnest 
A. Kellogg, explained the detail that the Union Trust Company, 
George E. Fleming and other officers of said Trust Company 
223 who knew of the prior wills of the said William Pitt Kellogg 
were liable for damages to affiant for all of the expenses 
which affiant had incurred in the above mentioned litiga¬ 
tion: he then stated to affiant's said son. who was representing affiant 


and looking after affiant's interest in 


said matter at said time that 


he proposed to bring a suit on behalf of affiant to recover all of the 
expenses above referred to. 

Plaintiff, under these circumstances promised affiant that he would 
promptly file a suit to recover from said trust company and prob¬ 
ably from two of the said witnesses all of the expenses thus incurred 
hv plaintiff, but informed affiant that before be could recover said 
items of expense it would be neees-arv to show that all of them had 
been paid, and that in order to be fortified with this proof the plain¬ 
tiff must be able to produce a receipt showing such payment; and 
plaintiff presented to affiant with the request that he sign the same, 
a form of promissory note being the one described in the plaintiff’s 
affidavit of merit, in an amount corresponding to the total of the 
items of said alleged expenses mentioned on the paper, a copy of 
which is hereto attached and marked “Exhibit P>." which paper 
he presented to affiant at the same time lie presented the said note. 


That thereafter and on July f>th. 1920. plaintiff wrote affiant from 
Washington, D. C., among other things as follows: 


“Now. upon the signing of the contract'’ (meaning the contract 
of April 15th. 1919, Exhibit A), "we believed that the executor, 
who swore under oath filed in the office of the Register of Wills, 
that he did not know of any prior wills of William Pitt Kellogg, 
swore to the truth, and we therefore ?>roeeeded to break the last 
will, and for nine months thereafter, T gave the matter mv undi¬ 
vided attention. However, a few days prior to the date of trial, 
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the executor, through counsel,* produced three other prior wills, each 
of which gave to the heirs at law from $25,000.00 to $50,000.00 lesa 
than the last will, and, at the same time, created a perfect trust. 
Now, with this situation in mind, I proceeded to file merely for the 
purpose of placing George E. Fleming upon the witness-stand so 
as to establish the fraud of the executor, and by so doing, lay a 
foundation for the recovery of the damages sustained” (meaning 
the expenses incurred by affiant as above set forth) “by reason of 
the filing of such sworn statement, which he knew to be false, and 
which we at the time, believed to be true. His testimony was re¬ 
duced to typewriting and is now to be used in a future pro¬ 
ceeding.” 

224 What is the measure of damages? The answer is, the 
costs, attorney’s fees, traveling and hotel expenses incurred 
by your attorney for your account from the date of arriving here 
on September 6, 1918, and until April 12, 1920” (meaning and 
referring to the items of expense set forth in Exhibit B attached 
hereto). “The $1,600.00 note given by you at the time of signing 
the contract, covers the cost and attorney’s fees incurred up to the 
signing of the contract. In addition to that, the costs and expenses 
incurred thereafter and until the date of trial on April 12, 1920, 
at which time 1 asked the Court to direct the Jury to find a verdict 
against us. The $1,400.00 note given to me by you some days ago 
covers such costs and expenses from the date of the contract or a 
total of about $3,000.00. The question now arises is, are you satis¬ 
fied to be in a position of recovering this $3,000.00 from the Union 
Trust Company of the District of Columbia? Upon such recovery 
I shall charge you a one-half part of the amount recovered, the 
other half reverting to you.” (Meaning that the amount repre¬ 
sented by the note T sued on herein would not, in fact, have to be 
paid by affiant). “Hence, if I succeed in this matter, you will still 
be out the sum represented by vour $1,400 note” (this evidently is 
a typographical error and refers to the aforesaid $1,600 note given 
at the signing of the contract. Exhibit A “with no further obliga¬ 
tion to me for the services rendered and to be rendered toward ob¬ 
taining all of the money properly due you under Item Five of the 
will. The Johnson heirs have paid out about $1,600.00 for the 
services of a relative-layman in ‘floundering about the City of Wash¬ 
ington, and in inspecting door-knobs and fence posts on the various 
real estate properties involved in Item Five of the Will.” 

Affiant, not being learned in the law and relying absolutely upon 
the representations of plaintiff as affiant’s attorney as aforesaid and 
with no idea that affiant would ever be called upon to pay said nojte, 
he, believing the statements made as aforesaid by said plaintiff 
to the effect that these expenses would be recovered from said Trust 
Company, signed said note and delivered it to plaintiff as affiant 
now remembers some time during the latter par.t of .Tune. 1920, 
or the first days of July in that vear, said note being dated at a 
date prior to the execution and delivery and to correspond with the 
signing by plaintiff of the receipt, Exhibit B, on May 24th, 1920; 
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that plaintiff did on said last mentioned date receipt the statement 
of expenses, copy of which is hereto attached and marked “Exhibit 
B” as aforesaid. 

225 Affiant, therefore, states that because said suit was brought 
without his knowledge and consent or if affiant did, in truth 
and in fact, sign said caveat, he did so without knowing the real 
purpose and intent thereof, and particularly without knowing the 
legal effect and import thereof, he is not liable in law for the costs 
and expenses incurred by his said attorney in connection therewith 
and that he is not liable in law for the items of expenses set forth 
in said statement which formed the basis for the alleged paper 
transaction involving said note as above set out. 

Affiant further savs that he is advised and believes, and so be- 
lieving avers, that at the time of the execution bv him of the note 
aforesaid, he was under no obligation to pay any of the alleged ex¬ 
penses mentioned in said Exhibit B. and that he is not now liable 
for any part of the same, and that the said note is entirely without 
consideration. 

Further affiant savs that he is informed and believes, and so 
believing avers that said Fletcher has never filed any suit whatso¬ 
ever against either of said witnesses or the said Trust Company as 
represented by him as aforesaid that he would do. 

Affiant further savs that he is informed and believes, and so 

believing avers that said plaintiff has collected large sums of money 

from said affiant and from others for said affiant without authoritv 

»■ 

from affiant general or special, hut purporting to act for affiant under 
and by virtue of the power of attornev aforesaid (which power of 
attorney has since been revoked hv affiant) and that said moneys 
have not been applied to the use of said affiant and affiant knows 
that none of said moneys have been paid over to affiant. The true 
amount of said sums of money so collected by plaintiff and the 
dates of their several receipts by him are not now known to affiant, 
and affiant has at present no means of ascertaining what they are 
except by calling upon plaintiff to account therefor: and affiant 
contemplates and is preparing to file very shortly legal pro- 
220 eeedings to ascertain their dates and amounts, and when so 
ascertained will ask leave to plead same hv wav of set-off 
in this action or to prove the same by way of recoupment there¬ 
under. 

And all these facts affiant expects to he able to prove at any trial 
of the above entitled cause. 

Wherefore, affiant says that he is not indebted to the plaintiff 
iq anv sum whatsoever. 

SHERMAN KELLOGG. 

Subscribed and sworn to before me this 10 dav of June, 1921. 

Tseal.1 OTIS M. EDMONSON, 

Notary Public. 

My commission expires January 20th, 1925. 
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227 Order. 

Filed June 28, 1921. 

******* 

The defendant having filed herein an undertaking with surety ap¬ 
proved by the Court for the release of credits of the defendant here¬ 
tofore attached in the hands of George E. Fleming and Harold E. 
Doyle, Trustees, under the writs of attachment and garnishment 
heretofore issued herein, it is this 2<Sth day of June, 1921, ordered, 
that the aforesaid credits as shown by the answer of the said gar¬ 
nishee filed herein on the 1 Gth day of May, 1921, be, and the same 
herebv arc, released from the aforesaid attachment. 

WALTER I. McCOY, 

Chief Justice. 

228 Petition t,o Have Certain Trust Provisions in Will Declared 

Void and for Decree of Partition. 

Filed November 25, 1921. 

In the Supreme Court of the District of Columbia, Holding a Court 

in Equity. 

In Equity. 

No. 39599. 


Sherman Kellogg, Plaintiff, 
vs. 

Fred A. Winchell, Sherman Winciiell, Paul Winch ell, Pitt 
Winchell, Ira D. Winchell, Emma Moore, Eva Hevern, Adda 
C'oomes, Elsie Black, Ethel Lortz, Lueile Cotton, Thomas John¬ 
son, Sherman Johnson. William P. Johnson, Charles Johnson. 
Arthur K. Coomes, Isaiah S. Coomes, Bessie Kellogg Denley, Mary 
Kellogg Wills, Charles B. Wills, Union Trust Company of the 
District of Columbia, a Corporation, Executor of the Last Will and 
Testament of William Pitt Kellogg; Union Trust Company of the 
District of Columbia, a Corporation, and The Thos. J. Fisher 
& Company, Inc., a Corporation, Defendants. 


229 9. Plaintiff alleges and avers that, by the terms and pro¬ 

visions contained in the aforesaid Item Four of the will, the 
defendant, Union Trust Company, executor, was authorized and 
directed to convey, transfer, turn over and deliver to the defendant, 
Union Trust Company, a designated part of testator’s personal estate, 
consisting of $80,000.00 in cash or securities, or part cash or securi- 
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ties, together with the real estate therein described, upon the con¬ 
ditions and limitations and within the time therein named, so that, 
as to said personal estate, there is a trust in said defendant. Union 
Trust Company, executor, as trustee for the benefit of the parties to 
whom the said property was bequeathed by the terms appearing in 
said will. 

Plaintiff is informed and believes, and, so believing, alleges and 
avers that said defendant, Union Trust Company, executor, failed 
to convey, transfer, turn over and deliver to the defendant. Union 
Trust Company, the aforesaid personal property until after the lGth 
day of October, 1920, if at all, or more than ten months after the end 
of the vear of administration of testator’s estate, to wit: November 
20th, 1919, and more than 20 months after the date of death of 
testator, and that by reason thereof said powers and directions thus 
conferred upon said defendant. Union Trust Company, executor, are 
now extinct, abortive and void: that, bv the terms of Item Four of 
said will, or any other part of said will, there are no operative words 
of gift or devise, cither express or implied, of the personal property 
therein described, to either the defendant. Union Trust Company, 
executor, or to the defendant. Union Trust Company, to hold and 
manage as trustee for any persons whomsoever; that there are no 
words of gift or devise or bequest, either present or future, express or 
implied, of income from the said personal property to either the de¬ 
fendants. Mary Kellogg Wills, or Bessie Kellogg Penley, or 
230 to the defendant. Charles B. Wills; that, by the terms of Item 
Four of said will, no income from said property is to arise 
therefrom and be payable to the defendants, Mary Kellogg Wills, 
and Bessie Kellogg Den ley. in any events until afier a sale or sales 
of a part of said property, and the payment of the expenses incident 
thereto, shall have been accomplished; that the trust provisions con¬ 
tained in Item Four of said will are void for uncertainty, indefinite¬ 
ness and repugnancy, and arc void for the further reason that they 
create an accumulation of property in the hands of the defendant. 
Union Trust Company, after the death of either of the designated 
life tenants before the other. 

That by reason of the above and foregoing the defendants, Mary 
Kellogg Wills, Bessie Kellogg Penley, and Charles B. Wills have no 
interest in or right to any income from the personal property de¬ 
scribed in Item Four of said will, so that the said property, now con¬ 
sisting of bonds, stocks and other securities, to the extent of $80,000.00 
in value, and all accumulations thereon, to the extent of $20,000.00, 
accruing from the date of the death of the testator and aggregating 
the full sum of $100,000.00, is now a part of the residuum of said 
estate, and the defendant, Union Trust Company, executor, holds 
the same in trust, for^ the plaintiff and the defendants, Fred A. 
Winchell, Sherman Winchell, Emma Moore, Eva Hevern, Adda 
Coomes, Thomas Johnson. Sherman Johnson, William P. Johnson, 
Charles Johnson, Arthur K. Coomes, Isaiah S. Coomes and Bessie 
Kellogg Denlev. 

10. Plaintiff avers and alleges that on January 18, 1919, the de¬ 
fendant, Mary Kellogg Wills, through counsel." wrongfully repre- 
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sentcd to this Honorable Court, sitting in Probate, that the said de¬ 
fendant was a legatee named in said will, and as such, was entitled to 
receive from the defendant, Union Trust Company, executor, a sum 
of money equivalent to a one-third part of the income, from date of 
testator’s death, to arise on and from the real and personal 

231 property designated by the will to go in trust at a future date 
thereafter; that the defendant, Union Trust Company, ex¬ 
ecutor, not only failed to resist such proceeding and thereby advise 
the Court of the nature of such gift, if any, to the defendant, Mary 
Kellogg Wills, but wrongfully endorsed, consented to and approved 
such misrepresentation; whereupon there was obtained, in such 
manner, from said Court, an order allowing the defendant, Union 
Trust Company, executor, to pay over to the defendant, Mary Kel¬ 
logg Wills, the approximate sum of $2,500.00, and the further sum 
of about $1(55.00, monthly thereafter, to arise as such income from 
both the personal and real property designated in said Item Four of 
the will; that as a consequence of the aforesaid proceeding, the de¬ 
fendant, Union Trust Company, executor, has wrongfully paid out 
of the assets of said estate, to the defendant. Mary Kellogg Wills, 
the approximate sum of $8,000.00. and intends and threatens to pay 
over to her, and the defendant. Bessie Kellogg Denley, in the future, 
the further sum of about $12,000.00, without having legal right so to 
do, and to the injury of plaintiff to the extent of $4,000.00, and to 
the defendants, who are testator’s residuarv legatees, the further sum 
of $16,000.00. 

Plaintiff alleges and avers that the title to the real estate, described 
in Item Four of said will, has never Ix'en, at any time, conveyed or 
transferred by the defendant. Union Trust Company, executor, to 
the defendant, Union Trust Company, and as directed in said will: 
that by reason thereof the power and authority thus conferred upon 
the defendant, Union Trust Company, executor, by the terms of 
Item Four of said will, and not having been by it exercised and 
executed within the time therein stipulated, is now extinct, abortive, 
suspended and void; that by the terms of said Item Four, the legal 
title to the real estate therein described vested, on the death of the 
testator, in his residuary devisees, to wit, the plaintiff and the 

232 defendants, Fred A. Winchell, Sherman Winchcll. Paul Win¬ 
ched. Pitt Winchell. Ira D. Winchell, Emma Moore, Eva 

Ilevern, Adda Coomes. Elsie Black, Ethel Lortz, Lucile Cotton. 
Thomas Johnson, Sherman Johnson, William P. Johnson, Charles 
Johnson, Arthur K. Coomes, Isaiah S. Coomes and Bessie Kellogg 
Denley, subject to the exercise of said power within the time specified 
in the will, that, by the terms of Item Four of said will, or any other 
part of said will, there are no operative words of gift or devise, either 
express or implied, of the real estate therein described, to either the 
defendant. Union Trust Company, executor, or to the defendant. 
Union Trust Company, to hold and manage as trustee for any per¬ 
sons whomsoever: that there are no words of gift or devise or bequest, 
either present or future, express or implied, of income, from the said 
real estate to either the defendants, Mary Kellogg Wills, or Bessie 
Kellogg Denley. or to the defendant Charles B. Wills; that by the 
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terms of Item Four of said will, no income from said real estate is to 
arise therefrom and be payable, in any event, to the said defendants, 
until after a sale or sales of a part of said real estate, and the payment 
of the expenses incident thereto, shall have been accomplished; that 
the trust provisions contained in Item Four of said will are void for 
uncertainty, indefiniteness and repugnancy, and are void for the 
further reason that they create an accumulation of property in the 
hands of defendant, Union Trust Company, after the death of either 
of the designated life tenants before the other, so that the said de¬ 
fendants, Mary Kellogg Wills, Bessie Kellogg Denlev and Charles B. 
Wills, have no interest in or right to any income from the real estate 
described in Item Four of said will. 

Plaintiff avers and alleges that, notwithstanding the aforesaid 
failure or inability of the defendant, Union Trust Company, 
executor, to exercise the aforesaid powers and directions thus 

233 conferred upon it, and notwithstanding the failure of the 
testator, bv his will, to give, devise or bequeath property, or 

income from property, to the defendants. Mary Kellogg Wills, Bessie 
Kellogg Denlev, and Charles B. Wills, the defendant. Union Trust 
Company, acting upon its supposed rights and duties in the premises, 
has assumed, and is assuming, to act in the capacity of trustee over 
all of said real estate described in Item Four of said will, all of which 
is highly improved rental property, through and with the aid and 
acquiescence of the defendant. Union Trust Company, executor, and 
has employed the defendant. Thus. J. Fisher and Company, Inc., to 
collect the rentals arising from said real estate; that through the said 
Thos. J. Fisher and Company. Inc., the defendant. Union Trust 
Company, has proceeded to collect, is collecting, and has collected 
and now holds in its possession and control, all of the rentals and 
profits accruing from said real estate from the date of the testator's 
death on August 10, 1918. as aforesaid, to and including the date of 
the filing of this bill; that the plaintiff has no means of a-certaining 
the correct amount of rentals and profits thus eollected, but is in¬ 
formed and believes, and, so believing, alleges and avers that they 
amount to the sum of $40,000.00; that no part of said rentals or 
profits or said sum of money is payable to or belongs to the defend¬ 
ants, Mary Kellogg Wills, Bessie Kellogg Denlev, or Charles B. 
Wills; that, by the terms of Item Four of said will, the income from 
said real estate arising from the date of the death of said testator now 
belongs to the residuum of said estate, and the defendant. Union 
Trust Company, holds the same as a resulting trust, for the plaintiff 
and the defendants, Fred A. Winchell, Sherman Winchell, Paul 
Winchell, Pitt Winchell, Ira D. Winchell, Emma Moore, Eva Hev- 
ren, Adda Coomes, Elsie Black, Ethel Lortz. Lucille Cotton, Thomas ' 
Johnson, Sherman Johnson, William P. Johnson, Charles Johnson, 
Arthur K. Coomes, Isaiah S. Coomes and Bessie Kellogg Den- 

234 ley; that the defendant, Union Trust Company, has threat¬ 
ened, and is threatening, to pay over said sum of money to 

the defendants, Mary Kellogg Wills and Bessie Kellogg Denlev. 
without legal authority and in violation of the terms of said will, and 
to the injury of the plaintiff and the last above mentioned defendants 
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who are testator’s residuary devisees; that the interest of the plaintiff 
in said sum of money is $8,000.00, and the interest of the last above 
named defendants, residuary devisees as aforesaid, is $32,000.00. 

11. Plaintiff alleges and avers that the powers and directions, 
to-wit: 

“And for the proper and better administration of my estate and 
distribution thereof, I hereby authorize and empower my executor 
to sell and convey at any time in its discretion, any or all of my real 
estate, wheresoever the same may be situated, whether improved or 
unimproved, and without liability on the part of any purchaser or 
purchasers to see to the application of the purchase money, except¬ 
ing, however, from the power of sale given in this clause of my will, 
the real and personal property mentioned and described in the trust 
provisions hereof incorporated in Item Four of this Will.” 

conferred upon the defendant, Union Trust Company, executor, by 
the last clause of Item Five of said will, are void and of none effect, 
for repugnancy and constitute a cloud upon the title to the real 
estate, falling into the residuum of testator’s estate, and ought to be 
removed therefrom. 

12. Plaintiff alleges and avers that he and the defendants, Fred 
A. Winchell, Sherman Winched, Paul Winched, Pitt Winched, Ira 
1>. Winched, Emma Moore, Eva Ilevren, Adda Coomes, Elsie Black, 
Ethel Lortz, Lucile Cotton, Thomas Johnson, Sherman Johnson, 
William P. Johnson, Charles Johnson, Arthur K. Coomes, Isaiah 
S. Coomes and Bessie Kellogg Denley, are entitled to a sale of all of 
(he real estate described in Item Four of said will, and are entitled 
to a distribution of the proceeds thereof; that said real estate is of 

the approximate value of $125,000.00, and free of all incum- 
235 brances or liens of any kind or nature. 

13. Plaintiff further alleges and avers that the illegal and 
unauthorized payments, so made by the said defendant, Union 
Trust Company, executor, and defendant, Union Trust Company, 
has hereinbefore set forth, to the said defendant, Mary Kellogg 
Wills, in violation of law and of the provisions of said will, and 
the further threats of each of said defendants to so continue said 
payments, constitutes conduct so manifestly improper, and danger¬ 
ous to the funds and the property of said estate, now under their 
control, as to seriously endanger the same and render it subject to 
waste and dissipation unless taken from the control of said defend¬ 
ants, Union Trust Company, executor, and Union Trust Company, 
and entrusted to the care and custody of a receiver of this Court, to 
conserve and protect until proper distribution be made in accord¬ 
ance with the terms of said will and the further orders of this Court. 

14. Plaintiff alleges and avers that he has incurred great expense, 
including counsel fees, toward preparing to recover the property in¬ 
volved in this action, not only for the benefit of himself, as his in¬ 
terest appears, but for the benefit of the defendants, Fred A. 
Winchell. Sherman Winchell, Paul Winchell, Pitt Winchell, Ira 
D. Winchell, Emma Moore, Eva Hevem, Adda Coomes, Elsie Black, 
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Ethel Lortz, Lucile Cotton, Thomas Johnson, Sherman Johnson, 
William P. Johnson, Charles Johnson, Arthur K. Coomes and 
Isaiah S. Coomes; that said defendants, having a common interest 
in the fund or property thus sought to be recovered, and having a 
right to participate therein, in proportion to their respective inter¬ 
ests, should be required to participate ratably, by way of contribu¬ 
tion, to the payment of such reasonable expense and counsel fees, 
in accordance with equity and good conscience. 

Wherefore, the premises considered, your petitioner prays 

236 as follows: 

First. That process issue from tins Honorable Court, re¬ 
quiring the defendants herein to appear and make answer to the 
exigencies of this bill of complaint. 

Second. That the Court may declare void and inoperative the 
whole of Item Four of the last will and testament of William Pitt 
Kellogg, deceased. 

Third. That the Court declare void and inoperative that part of 
Item Four of said will beginning next after the word and comma 
“executor.’’ on the eighth and ninth lines thereof, as hereinbefore 
set forth, and reading as follows: “together with premises No. 1921 
19th Street. Northwest, Washington. D. C., improved bv the Belle¬ 
vue Apartment House, and located upon original lot numbered 
fourteen (14) in Square twenty-five hundred and fifty-six, (2556): 
premises No. 2442, 2444 and 2446 18th Street, Northwest, Wash¬ 
ington. I>. C., including the garages in the rear, all located on lots 
numbered forty, forty-one and forty-two (40. 41 and 42), in Square 
twenty-five hundred and fifty-one (2551); premises No. 2123 18th 
Street, Northwest, Washington. I>. C., improved by the Louisiana 
Apartment House, and located on lot numbered eight hundred and 
five (805) in Square twenty-five hundred and fifty-eight (2558), 
and premises No. 2428, 2420 and 2422 18th Street, Northwest, 
Washington, I). (\. located on lots numbered fiftv-four, fifty-five 
and fifty-six (54. 55 and 50) in Square twenty-five hundred and 
fiftv-onc (2551),“ and the further part of Item Four of said will 
beginning next after the word and comma, “life.’’ appearing on the 
first line of the eighth page of this bill, and reading as follows: “the 
net income arising from the property known as premises No. 1921 
19tb Street. Northwest. Washington, D. C., improved by the Belle¬ 
vue Apartment House, and located upon original lot numbered four¬ 
teen (14) in Square numbered twenty-five hundred and fifty-six 
( 2556), and premises No. 2442, 2444 and 2446 18th Street, North¬ 
west, Washington. D. C.. including the garages in the rear, 

237 all located on lots numbered forty, forty-one and fortv-two 
(40, 41 and 42), in Square twenty-five hundred and fifty- 

one (2551), and also.” and the further part of Item Four of said 
wiP beginning next after the word and comma “life,” appearing on 
the third line of the second paragraph of Item Four of said will, 
and reading as follows: “the net income arising from the property 
known as premises No. 2123 18th Street, Northwest, Washington, 


EDMOND C. FLETCHER VS. SHERMAN KEl.MHjKi. 


139 


D. C., improved by the Louisiana Apartment House, and located 
on lot numbered eight hundred and five (805) in Square twenty- 
five hundred and fifty-eight (2558), and premises No. 2418, 2420 
and 2422 18th Street, Northwest, Washington, D. C., located on lots 
numbered fifty-four, fifty-five, and fifty-six (54, 55 and 56), in 
Square twenty-five hundred and fifty-one (2551), and also.” 

Fourth. That the Court declare void and inoperative the second 
and last clause in Item Five of said will, reading as follows: “And 
for the proper and better administration of my estate and distribu¬ 
tion thereof, I hereby authorize and empower my executor to sell 
and convey at any time in its discretion, any or all of my real 
estate, wherever the same may be situated, whether improved or 
unimproved, and without liability on the part of any purchaser 
or purchasers to see to the application of the purchase money, ex¬ 
cepting, however, from the power of sale given in this clause of my 
will, the real and personal property mentioned and described in the 
trust provisions hereof incorporated in Item Four of this Will.” 

Fifth. That the Court declare a resulting trust in favor of the 
plaintiff and the defendants, Fred A. Winchell, Sherman Winchell, 
Emma Moore, Eva Hevern, Adda Coomes, Thomas Johnson, 
238 Sherman Johnson, William P. Johnson, Charles Johnson, 
Arthur K. Coomes, Isaiah S. Coomes and Bessie Kellogg 
Denlev, in the accrued income and profits arising from the stocks, 
bonds and other securities of the value of $80,000.00, from the date 
of the death of the testator on August 10, 1918, amounting to the 
sum of $20,000.00, more or less, now in the hands of the defendant, 
Union Trust Company, executor; and that said executor be ordered 
and directed to render an account in accordance with the directions 
of this Court of all of the said funds now in its hands or under its 
control, and to pay over the same, or such other amount as may be 
found to be due unto a Receiver to be appointed by this Court in 
accordance with the prayer hereinafter following. 

Sixth. That the Court declare a resulting trust in favor of the 
plaintiff and the defendants, Fred A. Winchell, Sherman Winchell, 
Paul Winchell, Pitt Winchell, Ira D. Winchell, Emma Moore, 
Eva Hevern, Adda Coomes, Elsie Black, Ethel Lortz, Lucile Cotton, 
Thomas Johnson, Sherman Johnson, William P. Johnson, Charles 
Johnson, Arthur Iv. Coomes, Isaiah S. Coomes and Bessie Kellogg 
Denlev, in the accrued rentals and profits arising from the real 
estate described in Item Four of said will, from the date of the 
death of the testator on August 10, 1918, amounting to the sum of 
$40,000.00, more or less, now in the hands of the defendant, Union 
Trust Company; and that said defendant be ordered and directed to 
render an account in accordance with the directions of this Court of 
all the said funds now in its hands or under its control, and to pay 
over the same, or such other amount as may be found to be due, 
unto a Receiver to be appointed by this Court in accordance with 
* the prayer hereinafter following. 

Seventh. That the Court direct the defendant, Union Trust Com¬ 
pany, executor, to render an account in accordance with the direc- 
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ti< ns of (his Court as to the fund of $80,000.00, in cash or 
239 securities, now in its hands or under its control, and to pay 
over the same unto a Receiver to be appointed hv this Court 
in accordance with the prayer hereinafter following. 

Eighth. That the Court issue an order appointing a Receiver to 
take charge of all of the real estate described in Item Four of said 
will, to conserve and protect the same, and to collect all rentals there¬ 
from, including the rentals in the hands of the defendant, Thos. J. 
Fisher and Company, Inc., and to receive from the defendants. 
Union Trust Company, executor, and Union Trust Company, all 
of the funds, or securities, referred to in prayers Fifth, Sixth and 
Seventh, hereinbefore set forth, and to hold the same subject to 
further orders of this Court. 

Ninth. That the Court order a side of all of the real estate 
described in Item Four of said will and direct the distribution of the 
proceeds therefrom to the plaintiff and the defendants in accordance 
with their respective rights and interests therein as the same shall 
he found to appear. 

Tenth. That the Court make all proper orders of reference as 
may be found necessary, including the taking of testimony. 

Eleventh. That the plaintiff be allowed all costs in his behalf ex- 
[>ended herein, together with reasonable counsel fees, to be charged 
against the corpus of the fund brought under the control and cus¬ 
tody of this Court for distribution. 

Twelfth. And for such other relief as the nature of the case mav 
require, and as to the Court, mav seem just and proper. 

SHERMAN KELLOGG, 

Petitioner , 

By EDMOND C. FLETCHER, 

His Attorney. 

Wardman Park Hotel, Washington, D. C. 


240 District of Columbia. ss: 

Edmond C. Fletcher, of lawful age. being duly sworn, deposes and 
says that he is the attorney and agent for Sherman Kellogg, the 
petitioner, in the above entitled cause, and makes this affidavit for 
and on his own behalf; that the petitioner is a resident of the State 
of Kansas, and is absent from the District of Columbia; that this 
afliant has personal knowledge of the matters and things alleged in 
the above and foregoing petition; that he has read the same knows 
the contents thereof; that the matters and things stated in said pe¬ 
tition, on personal knowledge, are true, and that those things and 
matters set forth on information and belief, affiant believes to l>e true. 

EDMOND C. FLETCHER. 


Subscribed and sworn to before me on this 25th dav of November, 
A I) 1921. 

f seal, j A. E. E. MASON, 

Xotary Public, District of Columbia. 

My commission expires Dec. 11/23. 
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241 Motion / or Buie to Show Cau.se Why Bill of Complaint Should 

Not Be Dismissed. 

* Filed December 5, 1921. 

******* 

Comes now the plaintiff, Sherman Kellogg in his own proper per¬ 
son, and moves this Honorable Court for a rule against Edmond C. 
Fletcher to show cause why the bill of complaint filed herein should 
not be dismissed at the cost of the said Fletcher. 

And for cause therefor the said Kellogg states that the said suit 
was instituted without any authority whatsoever by the said Fletcher 
purporting to act as the attorney for the said Kellogg, and that the 
said Kellogg did not desire to have said suit instituted, nor docs he 
desire to have the same prosecuted. 

And in support of this motion the said Kellogg refers to and will 
ask leave to read as a part hereof his petition in equity cause No. 
97556 now pending in this Court, the said petition being for a rule 
to show cause whv the name of the said Edmond C. Fletcher should 
not be stricken from the record as attorney for the said Kellogg in 
said last mentioned cause; also the affidavit of Walter C. Clephane 
hereto attached, and the Power of Attornev annexed thereto. 

SHERMAN KELLOGG. 

Per WALTER C. CLEPHANE, 

A ttorney-in-fact. 

242 A ffidavit. 
******* 

District or Columbia, ss: 

Walter C. Clephane, being first duly sworn, deposes and says, that 
ho is a member of the Bar of the Supreme Court of the District of 
Columbia; that he was advised by Sherman Kellogg, who is named 
as plaintiff in the above entitled cause, in the Spring of 1921, that he 
had dismissed Edmond C. Fletcher, who appears as attorney for the 
plaintiff in these proceedings, and that the said Fletcher had no 
longer any authority to represent him, and affiant’s firm, Clephane 
& Latimer, have, at the request of the said Kellogg, been since repre¬ 
senting him in all his business matters in the City of Washington, 
including all proceedings in the Supreme Court of the District of 
Columbia; that on the 16th day of May, 1921, the said Kellogg 
executed before a Notary Public in the County of Jackson, Missouri, 
a Power of Attorney to affiant, his partner J. Wilmer Latimer, and 
his associate, Gilbert L. Hall, authorizing and empowering them, 
or any of them, to act as his attorney or attorneys, as will more 
fully appear from said Power of Attorney which is attached hereto 
and prayed to be taken and considered as a part hereof; that said 
Power of Attorney is in full force and unrevoked; that affiant is 
advised by the said Kellogg that the said Fletcher has absolutely 
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no authority to represent him in these proceedings or in any other 
proceedings whatsoever in the District of Columbia or elsewhere, 
and affiant has been requested bv said Kellogg to have the 
243 bill of complaint in equity cause No. 39599 dismissed. 

WALTER C. CLEPHANE. 

Subscribed and sworn to before me this 5th dav of December, 
A. D. 1921. 

MORGAN H. BEACH. 

Clerk, 

By F. E. CUNNINGHAM, 

A**t Clerk. 
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Order Dismissing Bill of Complaint. 
Filed December 20, 1921. 


This cause came on for hearing upon the motion of Sherman 
Kellogg for a rule against Edmond C. Fletcher to show cause why 
the bill of complaint filed herein should not be dismissed at the 
cost of said Fletcher, upon the affidavit and other papers referred 
to in said motion, the rule to show cause issued thereon, and the 
answer of the said Fletcher thereto, and it appearing to the Court 
that this cause has been filed by the said Fletcher without authority 
from the said Kellogg so to do, it is this 20th dav of December. 
A. D. 1921, 

Adjudged, ordered and decreed that the said cause be and 11 it* 
same is hereby dismissed with costs against the said Fletcher per¬ 
sonally, to be taxed by the Clerk, with the right to said Kellogg 
to have execution therefor as at law. 

By the Court, 

JENNINGS BAILEY. 

Justice. 


And to the passage of this order the said Fletcher notes an excep¬ 
tion in open Court. 

JENNINGS BAILEY. 
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245 Answer of the Defendant Sherman Kellogg. 

Filed April 20, 1920. 

In the Supreme Court of the District of Columbia, Holding nil 

Equity Court. 

In Equity. 

No. 37556. 

Isaiah S. Coomes, Plaintiff, 
vs. 

Fred A. Winchell ct al., Defendants. 

For answer to the bill of complaint, or so much thereof as this 
defendant is advised is material and necessary for him to answer, 
this defendant says: 

1. This defendant admits the allegations of Paragraph 1 of said 
bill of complaint. 

2 and 3. This defendant admits that the allegations contained 
in Paragraphs 2 and 3 of the bill of complaint, with reference to 
the heirs at law of William Pitt Kellogg, deceased, are substantially 
true. For greater clearness, however, he avers that the heirs at law 
of said William Pitt Kellogg are divided into five branches, one of 
which is represented by this answering defendant. 

4. This defendant admits the allegations of paragraph 4 of said 
bill of complaint. 

5. Answering Paragraph 5 of said bill of complaint, this de¬ 
fendant admits that said William Pitt Kellogg, late a citizen of the 
United States, and a resident of the District of Columbia, departed 
this life in said district on August 10, 1918, and admits that said 

decedent left a valid will and testament bearing date of May 

246 14, 1918, now of probate and record; that said defendant is 
now the owner of an undivided one-fifth part of the various 

tracts of real estate described in Paragraph 4 of the bill of complaint, 
as an heir at law and residuary devisee of the said William Pitt 
Kellogg, and by right of devise, to be distributed according to the 
laws of the District of Columbia, relating to the descent of title to 
real estate. 

6. Answering Paragraph 6 of said bill of compaint, this defend¬ 
ant admits that certain of the properties described in the said bill 
of complaint are of much greater value than other of said property 
therein mentioned, and defendant admits that said properties are 
incapable of division in kind among the heirs at law according to 
their interests without loss or injury, and that it will be necessary 
for the Court to appoint Trustees to make sale thereof, and distribute 
the proceeds arising therefrom to the parties in this cause, as their 
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interest may appear; that when this cause is ripe for a decree, this 
defendant will present to the Court the names of the persons whom 
he desires to be appointed as Trustees, and will then respectfully 
ask the Court to name such persons as Trustees to make sale of 
such real estate. 

The defendant, having fully answered, prays the Court for such 
orders and decrees herein as may be deemed just and proper. 

SHERMAN KELLOGG, 

Defendant. 

JAMES F. SPLAIX, 

Attorney. 

247 County of Johnson, 

State of Kansas, ss: 

Sherman Kellogg, being duly sworn on oath, deposes and says 
he is the above named answering defendant ; that he has read the 
above and foregoing answer hv him subscribed, and knows the on- 
tents thereof; that the matters and things therein stated on personal 
knowledge are true, and those stated on information and belief, he 
believes to be true. 

SHERMAN KELLOGG. 


Subscribed and sworn to before me this 12th day of April. 1020. 
[seal. J T. L. KELLOGG. 

Notary Public Within- Johnson County, Kansas. 

My commission expires May 5, 1923. 

248 Order for Withdrawal of Appearance. 

Filed May 10, 1920. 

******* 


The Clerk of said Court will please withdraw my appearance for 
defendant No. 17—(Sherman Kellogg.) 

JAMES F. SPLAIX, 
Attorney for Sherman Kclloyy. 

Order for Appearance. 

Filed May 10, 1920. 

fc' 7 


The Clerk of said Court will enter my appearance for defendant. 
Sherman Kellogg. 

EDMOND C. FLETCHER, 

A ttorney. 
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249 Filed April 28,1920. 

In the Supreme Court of the District of Columbia, Holding a Court 

in Equity. 

In Equity. 

No. 37808. 

Sherman Kellogg, Plaintiff, 
vs. 

Fred A. Winchell, Sherman Winchell, Paul Winciiell, Ira D. 
Winchcll, Pitt Winchell, Emma Moore, Eva Ilevern, Adda 
Coomes, Elsie Black, Ethel Lortz, Lucille Cotton, Thomas John¬ 
son, Sherman Johnson, William P. Johnson, Charles Johnson, 
Arthur K. Coomes, Isaiah S. Coomes, Bessie Kellogg Denley, Mary 
Kellogg Wills, Charles B. Wills, Union Trust Company of the Dis¬ 
trict of Columbia, a Corporation, Executor of the Last Will and 
Testament of the Late William Pitt Kellogg, Deceased; Union 
Trust Company of the District of Columbia, a Corporation, Trus¬ 
tee Named in the Last Will and Testament of the Late William 
Pitt Kellogg, Defendants. 

Petition for Construction of Last Will and Testament of 

William Pitt Kellogg . 

To the honorable justice holding said court: 

The plaintiff, Sherman Kellogg, states as follows: 

First. That he is a citizen of the United States, above the age of 
21 years, and a resident of Stanley, Johnson County, Kansas, and 
brings this suit in his own right. 

Second. That the defendant, Fred A. Winchell is a citizen of the 
United States, above the age of 21 years, and a resident of Waco, 
Texas, and is sued in his own right. 

That the defendant, Sherman Winchell, is a citizen of the United 
States, above the age of 21 years, and a resident of Coffeyville, Kansas, 
and is sued in his own right. 

250 That the defendant, Paul Winchell, is a citizen of the 
United States, above the age of 21 years, and a resident ol 

Wichita, Kansas, and is sued in his own right. 

That the defendant, Ira D. Winchell, is a citizen of the United 
States, above the age of 21 years, and a resident of Wichita, Kansas, 
and is sued in his own right. 

That the defendant, Pitt Winchell, is a citizen of the United 
States, above the age of 21 years, and is a resident of Oakland, Cali¬ 
fornia, and is sued in his own right. 

That the defendant, Emma Moore, is a citizen of the United 

10—4102a 
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States, above the age of 21 years, and is a resident of Oaks. North 
Dakota, and is sued in her own right. 

That the defendant, Eva Hevern, is a citizen of the United States, 
above the age of 21 years, and is a resident of Freeport, Illinois and 
is sued in her own right. 

That the defendant, Adda Ooonics. is a citizen of the United 
States, above the age of 21 years, and is a resident of Atlantic, Iowa, 
and is sued in her own right. 

That the defendant, Elsie Black, is a citizen of the United States, 
above the age of 21 years, and is a resident of Marion, Iowa, and is 
sued in her own right. 

That the defendant, Ethel Lortz, is a citizen of the United States, 
above the age of 21 years, and a resident of North English, Iowa, 
and is sued in her own right. 

That the defendant. Lucille Cotton, is a citizen of the United 
States, above the age of 21 years, and is a resident of Marion. Iowa, 
and is sued in her own right. 

That the defendant, Thomas Johnson, is a citizen of the L T nited 
States, above the age of 21 years, and is a resident of Williamsburg, 
Iowa, and is sued in his own right. 

That the defendant. Sherman Johnson, is a citizen of the L’nited 
States, above the age of 21 years, and is a resident of Williamsburg, 
Iow’a, and is sued in his own right. 

That the defendant. William P. Johnson, is a citizen of 
2ol the United States, above the age of 21 years, and is a resident 
of Davenport, Iowa, and is sued in his own right. 

That the defendant, Charles Johnson, is a citizen of the United 
States, above the age of 21 years, and is a resident of Sioux City, 
Iowa, and is sued in his own right. 

That the defendant. Arthur K. Coomes. is a citizen of the United 
States, above the age of 21 years, and is a resident of Atlantic. Iowa, 
and is sued in his own right. 


That the defendant. Isaiah S. Connies, is a citizen of the United 
States, above the age of 21 years, and is a resident of Webster, South 
Dakota, and is sued in his own right. 

That the defendant, Bessie Kellogg I Vidov, is a citizen of the 
United States, al>ove the age of 21 years, and is a resident of Wash¬ 
ington. in the District of Columbia, and is sued in her own right. 

That the defendant, Mary Kellogg Wills, is a citizen of the United 
States, above the age of 21 vears. and is a resident of the citv of 
Washington, in the District of Columbia, and is sued in her own 
right. 

That the defendant. Charles B. Wills, is a citizen of the United 
States, above the age of 21 years, and is a resident of Mandeville, 
Louisiana, and is sued in his own right. 

That the defendant. Union Trust Company of the District of 
Columbia, is a corporation, duly organized and existing under and 
by virtue of the laws of the District of Columbia, and the Acts of 
Congress of the United States, with an oflice and place of business 
in the City of Washington in the District of Columbia, and is the 
duly appointed, qualified and acting Executor of the last will and 
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Testament of the late William Pitt Kellogg, and as such, is sued in 
that right. 

That the defendant, Union Trust Company of the District of 
Columbia, is a corporation, duly organized and existing under and 
by virtue of the laws of the District of Columbia, and the Acts of 
Congress of the United States, with an office and place of business 
in the City of Washington, in the District of Columbia, and is the 
Trustee named in the last will and testament of William Pitt Kel¬ 
logg, and as such, is sued in that right. 

252 Third. That the late William Pitt Kellogg, a resident of 
the city of Washington, in the District of Columbia, departed 

this life on August 10, 1918, seized and possessed of an estate, both 
real and personal, all located within the District of Columbia, and 
of the approximate value of $600,000; that he died leaving no wife, 
child or children, nor descendants of a child or children, nor father 
or mother, surviving him, but left surviving him, as his only next 
of kin and heirs at law, this plaintiff, a brother, and the defendants 
Fred A. Winchell, Sherman Winehell, Paul Winchell, Ira D. 
Winchell, Pitt Winchell, Emma Moore, Eva Hevern, Adda Coomes, 
Elsie Black, Ethel Lortz, Lucille Cotton, Thomas Johnson, Sher¬ 
man Johnson, William P. Johnson, Charles Johnson, Arthur K. 
Coomes, Isaiah S. Coomes, and Bessie Kellogg Denley. 

That the defendants, Fred A. Winchell and Sherman Winchell, 
are nephews, being the only living children of Emeline Winchell, a 
deceased sister of the late William Pitt Kellogg: that the defendants, 
Paul Winchell, Ira D. Winchell and Pitt Winchell, are grand¬ 
nephews, being the onlv living children of Edwin Winchell, a de¬ 
ceased son of Emeline Winchell a deceased sister of the late William 
P. Kellogg: that the defendants, Emma Moore. Eva Ilevern, Adda 
Coomes, Thomas Johnson. Sherman Johnson, William P. Johnson 
and Charles Johnson, are nieces and nephews, being the only living 
children of Harriet Kellogg Johnson, a deceased sister of the late 
William Pitt Kellogg: that the defendants. Elsie Black, Ethel 
Lortz and Lucille Cotton are grand-nieces, being the only living 
children of Elizabeth Hall, a deceased daughter of Harriet Kellogg 
Johnson, a deceased sister of the late William Pitt Kellogg, that the 
defendants, Arthur K. Coomes and Isaiah S. Coomes, are nenhews, 
being the onlv living children of Addie K. Coomes, a deceased sister 
of the late William Pitt Kellogg; that the defendant, Bessie Kellogg 
Denley, is a niece, being the only living child of Sarah R. Winchell, 
a deceased sister of the late William Pitt Kellogg. 

Fourth. Plaintiff further says that on Mav 14, 1918. the said 
William Pitt Kellogg, duly executed, declared and published a cer¬ 
tain instrument of writing to be his last Will and Testament, a copy 
of which is filed herein, and made a part hereof, and marked 

253 Exhibit “A”; that on the following August 13, 1918, the 
said last Will and Testament was filed for probate in the 

office of the Registrar of Wills in the District of Columbia; that on 
the following November 26, 1918, said Will and Testament was 
duly admitted to probate and record in, and letters testamentary 
issued thereon to the defendant, Union Trust Company of the Dis- 
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triot of Columbia, as Executor, by tin* office of the Registrar of Wills 
in said District of Columbia; that on the following November 27, 
1918, the said defendant, Union Trust Company of the District of 
Columbia, the Executor named in said Will, duly qualified as such, 
and is now the duly appointed, qualified and acting Executor of said 
Will and Testament, and is now. as such, in charge of the personal 
estate of the testator, William Pitt Kellogg. 

Fifth. That this plaintiff and the defendants. Fred A. Winchell, 
Sherman Winchell. Paul Winchell. Ira D. Winchell. Pitt Winchell, 
Emma Moore, Eva Hevern. Adda Coomes. Elsie Black. Ethel Lortz. 
Lucille Cotton, Thomas Johnson, Sherman Johnson. William P. 
Johnson, Charles Johnson, Arthur E. Coomes. Isaiah S. Coomes and 
Bessie Kellogg Donley. the heirs at law of testator, are the residuary 
legatees and devisees referred to in said last Will and Testament, and 
as such, have a substantial claim, title and interest to and in the 


property passing thereunder. 

Sixth. Plaintiff further says that various questions of doubt have 
arisen between the persons next herein before mentioned and him¬ 
self, relative to the construction, validity and legal effect of certain 
provisions contained in items Four. Five and Six of the foregoing 
last Will and Testament; that an interpretation of said provisions 
is necessary in order to enable the plaintiff to enjoy his rights there¬ 
under; that on December 14, 191S, plaintiff, through his counsel, 
requested the defendant. Union Trust Company of the District of 
Columbia, Executor, to obtain from this Honorable Court, a legal 
construction and interpretation of the above mentioned provisions 
contained in said last Will and Testament, now in controversy, but 
said Executor, having interests adverse to that of this plaintiff, has 
failed to comply therewith and as a consequence thereof, plaintiff* now 
asks this Honorable Court for an adjudication of the ques- 
2f>4 tions next hereinafter submitted, to wit: 


1. What is the construction and legal effect of that part 
of the first paragraph of item Four of said Will, which reads as 
follows: 


“Item Four. Subject to the foregoing provisions, and at the end 

of the vear of administration, or sooner if the condition of mv 
• •/ 

estate will permit, I authorize and direct my said executor to convey, 
transfer, turn over and deliver to the Union Trust Company of the 
District of Columbia, a corporation, as trustee, the sum of Eighty 
Thousand Dollars ($80,000.00) in cash or securities, or part cash 
and part securities, said securities to be selected by my said executor, 
together with premises No. 1021 10th Street, Northwest, Washing¬ 
ton, D. C., improved by the Bellevue Apartment House, and located 
upon original lot numbered fourteen (14) in Square twenty-five 
hundred and fifty-six (2556): premises No. 2442. 2444 and 2446 
18th Street, Northwest, Washington, I). C., including the garages in 
the rear, all located on lots numbered forty, forty-one and forty-two 
(40, 41, 42) in Square twenty-five hundred and fifty-one (2551) ; 
premises No. 2123 18th Street, Northwest, Washington, D. C., im¬ 
proved by the Louisiana'Apartment House, and located on lot num- 
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bered eight hundred and five (805) in Square twenty-five hundred 
and fifty-eight (2558), and premises No. 2418, 2420 and 2422 18th 
Street. Northwest, Washington, I). C., located on lots numbered 
fifty-four, fifty-five and fifty-six (54, 55 and 56) in Square twenty- 
five hundred and fifty-one, to have and to hold to the said Union 
Trust Company of the District of Columbia, Trustee, its successors 
and assigns, in fee simple, or absolutely, according to the nature or 
quality of the estate, in and upon the following uses and trusts, 
to wit: In trust, to possess, hold, manage, rent, lease, invest and 
reinvest the whole or any part thereof, collecting the income there¬ 
from, and to sell at public or private sale, or mortgage the whole or 
any part thereof at any time in its discretion, either for the purpose 
of investment or reinvestment upon similar trusts as herein set forth, 
or for final distribution, or otherwise, with full power and 
255 authority in said trustee to make, execute and deliver good 
and sufficient deeds, deeds of trust, mortgages or bills of sale 
or endorsements, conveying said property, or any part thereof, the 
purchaser or purchasers, or persons or corporations loaning money 
being hereby relieved from seeing to the application of the purchase 
money or money loaned 


(a) Does the language, as there used, operate to create a gift, 
either present or future, of income from the property described 
therein, in favor of the defendants, Mary Kellogg Wills, Bessie Kel¬ 
logg Winchell (now Bessie Kellogg Denley). or Charles B. Wills, 
if he survived Mary Kellogg Wills? 

(b) Does the language, as there used, operate to create a gift or 
devise, either present or future, of the real estate described therein, 
in favor of the defendant. Union Trust Company of the District of 
Columbia, either as Executor, or Trustee, in trust, for the use and 
benefit of the beneficiaries named therein? 

( c) Does the language, as there used, operate to create a gift or 
bequest, either present or future, of the personal property described 
therein, in favor of the defendant. Union Trust Company of the Dis¬ 
trict of Columbia, either as Executor, or Trustee, in trust, for the 
use and benefit of the beneficiaries named therein? 

( <t) Does the language, as there used, confer upon the defend¬ 
ant, Union Trust Company of the District of Columbia, as Executor, 
simply a mere power and authority, unaccompanied bv anv devis'* 
of title, to convey, transfer, turn over and deliver to the defendant, 
Union Trust Company of the District of Columbia, as Trustee, at a 
future date, namely, “at the end of the year of administration or 
sooner, if the condition of my estate will permit/’ and upon certain 
limitation therein mentioned, the property, therein described? And 
if so, then, insofar as it applies to the property, (‘specially the real 
estate, how can such power and authority be executed so as to vest 
the legal title thereto, in the designated trustee? 

256 (e) What is the construction and legal effect of the words 

“premises Number 2442, 2444 and 2446 18th Street, North¬ 
west. Washington, D. C. including the garages in the rear, all lo¬ 
cated on lots numbered forty, forty-one and forty-two (40, 41 and 
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42) in Square twenty-five hundred and fifty-one (2551) ?” In the 
event that the testator, at the time of his death, was not the owner 
of or seized of the legal and equitable title to lots numbered forty, 
forty-one and forty-two (40, 41 and 42) in Square twenty-five 
hundred and fifty-one (2551), as there used, but was, in fact, seized 
of the title to the premises described as No. 2442, 2444 and 2440 
18th Street Northwest, Washington, D. C., including the garages 
in the rear, which premises are, in fact, situated on lots fifty, forty- 
nine and forty-eight (50.40 and 48) in Square twenty-live hundred 
and fifty-one (2551), in Washington. D. O., then would this de¬ 
scription, to wit: “premises Number 2442, 2444 and 2440 18th 
Street, Northwest, Washington, D. C. including the garages in the 
rear,” be sufficient to pass the title thereto? 

(2) What is the construction and legal effect of the next suc¬ 
ceeding part of the first paragraph, together with the second para¬ 
graph, of item four of said Will, which reads as follows: 

“and after the payment of all expenses incident to said sale or 
sales, I direct my said trustee to pay over to Mary Kellogg Wills, 
the niece of my wife, for and during the term of her natural life, 
the net income arising from the property known as premises No. 
1021 19th Street, Northwest, Washington, I). C., improved by the 
Bellevue Apartment House, and located upon original lot numbered 
fourteen (14) in Square twenty-five hundred and fifty-six (255(5). 
and premises No. 2442. 2444 and 244(5 1 Sth Street. Northwest. 
Washington. I). 0. including the garages in the rear, all located on 
lots numbered forty, forty-one and forty-two (40. 41. and 42) in 
square twenty-five hundred and fifty-one (2551), and also the net 
income arising from the investment to be made by said trustee of 
Fifty Thousand Dollars ($50,000.00) of the funds or se- 
257 eurities hereinbefore provided to be turned over to it by my 
executor out of my estate: provided that upon the death of 
the said Mary Kellogg Wills, should her brother Charles B. Wills, 
of Mandeville, La., be living, he shall be entitled to receive the net 
income from Ten Thousand Dollars ($10,000.00) of said fund for 
and during the term of his natural life, all said real estate being 
unencumbered.” 

“And T further authorize and direct my said trustee to pay over 
to my niece, Bessie Kellogg Winchell for and during the term of 
her natural life the net income arising from the property known as 
premises 2123 18th Street, Northwest, Washington. D. C., improved 
by the Louisiana Apartment House, and located on lot number 
eight hundred and five (805) in square twenty-five hundred and 
fifty-eight (2558). and premises 2418. 2420 and 2422 18th Street, 
Northwest, Washington, D. C., located on lots numbered fifty-four, 
fiftv-five and fifty-six (54, 55 and 56), in Square twenty-five hundred 
and fifty-one (2551). and also the net income arising from the in¬ 
vestment to be made by my said trustee of Thirty Thousand Dollars 
($30,000.00), of the funds or securities hereinbefore provided to 
be turned over to it by mv executor out of my estate, all of said 
real estate being unencumbered.” 
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(a) Does the language, as there used, operate to create a gift, 
either present or future of income from the property described 
therein in favor of the defendants, Mary Kellogg Wills, Bessie 
Kellogg Winchell (now Bessie Kellogg Denley), or Charles B. Wills 
if he survived Mary Kellogg Wills? 

(b) Does the language, as there used, operate to create a gift or 
devise, either present or future, of the real estate described therein, 
in favor of the defendant, Union Trust Company of the District of 
Columbia, as trustee, in trust, for the use and benefit of the bene¬ 
ficiaries named therein? 

(c) Does the language, as there used, operate to create a gift or 
bequest, either present or future, of the personal property described 

therein, in favor of the defendant, Union Trust Company 

258 of the District of Columbia, as trustee, in trust, for the use 
and benefit of the beneficiaries named therein? 

( d) Does the language, as there used, operate to confer a mere 
direction to the defendant, Union Trust Company of the District 
of Columbia, as trustee, to pay to the beneficiaries named therein at 
a future date the net income arising from the property therein de¬ 
scribed? If so, then, can the power and authority thus given, un¬ 
coupled with any title or interest in the estate from which the in¬ 
come is to arise, be executed or carried out bv the Union Trust Com¬ 
pany of the District of Columbia, as trustee? 

( e ) Does the language, as there used, mean that no income can 
be paid to the beneficiaries named therein, until after a sale or sales 
of real estate, described therein, or any part thereof, and the pay¬ 
ment of the expenses incident thereto, shall have first been con- 
sumated by the designated trustee? 

(/) Does the language, as there used, mean that the net income, 
arising from real estate, to be paid to the beneficiaries named therein 
(if there be a trust), shall be limited to that income which shall 
arise from the identical real estate therein described, and no other? 

3. What is the construction and legal effect of the last para¬ 
graph of Item Four of the Will, which reads as follows: 

“After the death of the said life tenants, the principal of said 
trust funds, and any increase thereof and interest accrued thereon, 
and all of said real estate included in this trust, shall pass to and be¬ 
come a part of the residuum of my estate, and be disposed of as 
hereinafter set forth.” 

Does the language, as there used, mean that the death of all of 
the beneficiaries, Mary Kellogg Wills, Bessie Kellogg Winchell, and 
Charles B. Wills, must first occur, before any part of said trust estate, 
(if there be a trust), together with all accruing income thereon, 
shall pass to the residuum of the testator's estate? Or, does such 
language mean that, upon the death of either of the bene- 

259 ficiaries, Mary Kellogg Wills or Bessie Kellogg Winchell, 
before the other, the part of the estate held in trust for the 

beneficiary so dying, shall forthwith pass to the residuum of said 
testator’s estate, excepting that $10,000.00 of said trust fund shall 
be set aside for Charles B. Wills, if he survive Mary Kellogg Wills? 
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If the former meaning should prevail, then is the whole of said 
paragraph void and inoperative, because of the testator’s attempt to 
provide for the withholding of a part of the principal trust fund, 
including all increases and accumulations of income thereon, from 
the remaindermen, after the death of a life beneficiary therein? 

4. From a consideration of the provisions of Item Four of said 
Will, taken in connection with the whole Will, did the testator 
therein create a valid, operative and subsisting trust estate, in whole 
or in part, or are the provisions invalid, void and inoperative as a 
trust, and incapable of being carried out or executed? 

5. In the event of the trust sought to be created by the provisions 
contained in Item Four of said Will, being adjudged to be an ex¬ 
ecutory trust, in whole or in part, to become executed within a 
specific period of time, namely, “and at the end of the year of ad¬ 
ministration, or sooner if the condition of mv estate will permit,” 
and that such period of time has elapsed, and the trust is still ex¬ 
ecutory, then of what force or legal effect are the provisions con¬ 
tained in Item Four of said Will? 

0. In the event that the devises, powers, provisions and trusts 
sought to be created and granted by Item Four of the Will, are ad¬ 
judged to be void, invalid and inoperative, in whole or in part, then, 
in whom does the legal title covering the real estate therein described, 
vest ? 

7. In the event that the devises, powers, provisions and trusts 
sought to be created and granted by Item Four of the Will, are ad¬ 
judged to be void, invalid and inoperative, in whole or in part, then, 
to whom does the equitable title covering the personal property 
therein described pass and of right belong? 

260 8. In the event that the trust created or sought to be 

created bv Item Four or said Will, is adjudged to be valid, 
operative and subsisting then, from what date did said trust be¬ 
come effective, and from what date does the income from the prop¬ 
erty described, begin to accrue in favor of the beneficiaries named 
there? 

0. In the event that the trust created or sought to be created by 
Item Four of said Will, is adjudged to be an executory trust, then, 
during the period of time such trust remains executory, to whom 
does the income accruing from the property therein described, from 
the date of the death of the testator, pass and of right belong? 

10. What is the construction and legal effect of the provisions 
contained in Item Five of said Will, which reads as follows: 

“All the rest, residue and remainder of my estate I give, devise 
and bequeath to my right heirs at law and next to kin, according 
to the statutes in force in the District of Columbia relating to the 
descent of title to real estate and the distribution of the personal 
estate of intestates. And for the proper and better administration 
of my estate and distribution thereof, I hereby authorize and em¬ 
power my executor to sell and convey at any time in its discretion, 
any or all of mv real estate, wheresoever the same may be situated, 
whether improved or unimproved, and without liability on the part 
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of any purchaser or purchasers to see to the application of the pur¬ 
chase money, excepting, however, from the power of sale given in 
this clause of my will, the real and personal property mentioned 
and described in the trust provisions hereof incorporated in Item 
Four of this Will.” 

Does the language, as used in the second and last sentence thereof, 
operate to confer an authority upon the executor to sell, or create a 
charge upon, the real estate previously devised to the testator’s heirs 
at law and next to kin by the next preceding sentence in said Item 
Five of the Will? And if so, is such power and authority repug¬ 
nant to, and inconsistent with, such devise, and therefore, voia for 
repugnancy and invalid and inoperative? 

‘201 & 202 11. What is the construction and legal effect of the 

provisions contained in Item Six of the said Will, which 
reads as follows: 

“In the management of the trust property named in Item Four, 
I direct that in addition to the usual costs and expenses in and above 
t ho administration of said trust, there shall be allowed and paid 
the usual commissions to brokers or agents for the rental, sale or 
exchange of real estate and the necessary brokerage charges for the 
sale of personal property, in addition to commissions to said trustee 
of one percent (1/0 on the gross rentals arising from my real estate 
or any reinvestment thereof in real estate, one quarter of one per¬ 
cent (!4 %) on the purpehasc or sale of interest-bearing bonds and 
dividend-paying stocks, a commission of two percent (2%) on all 
other income, and a final commission of three percent (3%) on the 
corpus of my estate to the extent of the value thereof at the time 
of any partial or final distribution.” 

Does the phrase “and a final commission of three percent (3%) 
on the corpus of my estate to the extent of the value thereof at the 
time of any partial or final distribution,” as there used, mean that 
the defendant, Union Trust Company of the District of Columbia, 
as trustee, for managing the trust estate mentioned in Item Four of 
said Will (if there he a trust) shall, in addition to the commissions 
therein specified to be paid during the life of the alleged trust, re¬ 
ceive, after its termination, a final commission from the remainder¬ 
men? If so, in such final commission payable to the trustee upon 
the termination of the trust or trusts, or to the executor or trustee, 
upon the commencement thereof? And does the ord “corpus,” as 
lliere used, mean the corpus of the trust estate (if there be a trust), 
or the corpus or whole of testator’s estate? And does the phrase 
“to the extent of the value thereof at the time of any partial or 
final distribution” apply to personal property, when distributed, or 
to l>oth personal and real property, when distributed? Or 
263 does such phrase, as there used, mean that the final commis¬ 
sion, if any, is to be based upon the value of the whole of 
testator’s estate, at the time of any partial or final distribution, or 
upon the property actually distributed? 
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12. From a consideration of the provisions contained in Items 
Four and Six of said Will, are the powers granted therein, void for 
uncertainty, indefiniteness, and a failure of the objects of testator’s 
bounty? 

Wherefore, the premises considered, your petitioner prays as 
follows: 

I. That process issue from this Honorable Court, requiring the 
defendants herein to appear and make answer to the exigencies of 
this hill of complaint. 

II. That the Court may interpret the provisions of the Will of 
William Pitt Kellogg, as herein recited and render a decree settling 
the construction of said will, that the Court may direct the Union 
Trust Company of the District of Columbia, executor, as to the man¬ 
ner in which the personal estate now in its hands as executor, and 
which was sought to be placed in trust by the terms and provisions 

of Item Four of said Will, shall be distributed; that the Court mav 

- — v 

direct the Union Trust Company of the District of Columbia, as 
trustee, as to whom or in whom the legal title to the real estate men¬ 
tioned and described in Item Four of said Will, now vest, and to 
whom the accrued rentals and profits arising from said real estate 
fom the date of the tesator s death, of right belong. 

III. That the plaintiff lx* allowed all costs in his behalf expended 
herein, together with reasonable counsel fees, to be charged against 
the defendant. Union Trust Company of the District of Columbia, 
as executor, because of the omission of its duty to obtain an adjudi¬ 
cation of the questions arising in this controverv. 

IV. And for such other relief as the nature of the ease mav re- 

• 7 


quire, and as to the Court, mav seem just and proper. 

264 SIIERMAN KELLOGG, 

Petitioner, 

By EDMOND C. FLETCHER, 

His Attorncj/. 


EDMOND C. FLETCHER, 

420 Southern Building, 

Washington, D. C., 
JAMES F. SPLAIN, 

Attornei/s for Petitioner. 


District of Columbia, ss : 

Edmond C. Fletcher, of lawful age, being duly sworn, deposes and 
says that he is the Attorney and Agent for Sherman Kellogg, the 
Petitioner, in the above entitled cause, and makes this affidavit for 
and upon the latter’s behalf; that the petitioner is a resident of the 
State of Kansas, and is absent from the District of Columbia; that 
this affiant has personal knowledge of the matters and things alleged 
in the above and foregoing petition; that he has read the same and 
knows the contents thereof; that the matters and things stated in 
said petition on personal knowledge, are true, and that those things 
and matters set forth on information and belief, affiant believes to 
Ik* true. EDMOND C. FLETCHER. 
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Subscribed and sworn to before me on this 28th day of April, 
1920. 


J. R. YOUNG, Cllc ., 

By F. E. CUNNINGHAM, 

Asst. Clk. 


265 (Introduced by the Plaintiff before the Auditor.) 

Kansas City, Mo., October First, 1919. 

Mr. Ernest A. Kellogg, 

Stanley, 

Kansas. 


In re William Pitt Kellogg Estate. 

Dear Sir: 

Relative to the present status of the above matter, you are respect¬ 
fully advised that there is now a law suit pending in the Supreme 
Court of the District of Columbia, in the name of your father, as 
plaintiff, against all parties interested in the estate of William Pitt 
Kellogg, deceased, the object of which is to recover all property 
rightfully due. 

From a careful study of the terms of Item Four of the last Will 
and Testament of decedent, you will observe the fact that Wm. Pitt 
Kellogg did not create an express trust for the benefit of Mary K. 
Wills and Bessie K. Winchell, having failed to use and words of 
“devise,” or any other words importing a devise, bequest or gift, 
sufficient in law to pass title to property from himself to, either the 
Union Trust Company, Executor, or to the Union Trust Company, 
Trustee. In this situation, William Pitt Kellogg died without hav¬ 
ing disposed of the property, and of course, such title descended, 
by operation of law, to his next of kin and right heirs at law, as of 
August 10, 1918, with all accrued rents and profits. 

You ask me why he, or the Union Trust Company attorneys (who 
drew the will), failed to use such words of devise necessary to pass 
such title from one to the other? To this question, I cannot in¬ 
telligently make reply, as I am unable to determine what intention 
rested in the mind of William Pitt Kellogg, or his attorneys. It is 
apparent, from Items Three and Five of the will, that the testator, 
being a skilled lawyer, knew how to use such words of “devise, 
bequest or gift,” when he wanted to actually pass title to property 
from himself to another, and since he obtained the services of an 
attorney, likewise, skilled in the law, to draw the will in question, it 
must be assumed that both parties knew the proper words to use, 
and that they did that which they intended to do. 

266 From other sources, I have obtained the knowledge that, 
after this will was drafted but before execution, William Pitt 
Kellogg took the document to his home and there passed the same 
around to a lot of women, including Mary K. Wills and Bessie K. 
Winchell for their inspection and approval. This fact suggest- the 
idea, however, that these young women had previously indicated to 
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William Pitt Kellogg that they exacted a large and substantial 
part of his property, bv way of a testamentary gift. The circum¬ 
stances also may indicate that William Pitt Kellogg, having been 
their benefactor for more than thirty years, desired to, at last, favor 
his true heirs at law and next of kin, to whom he had given nothing 
during his lifetime. To do this, without suffering Mary’s and 
Bessie’s scorn and criticism in the evening of his long life, the 
document in question was prepared by a lawyer, and then submitted 
to these women for their inspection and approval. They not being 
skilled in the law. were unable to determine the legal effect thereof, 
neither were they able to detect the omission of words necessary to the 
formation of a legal and perfect express trust, neither were they 

able to determine the fact that words of ‘‘devise” are necessary before 

* 

title to the property in controversy, then vesting in William Pitt 
Kellogg, could be passed to the Union Trust Company, either as 
executor or trustee. Bessie K. Winehcll and Mary K. Wills, how¬ 
ever. were able to see in the document that their names had been 


inserted, as apparent beneficiaries, and that property of the value of 
more than $180,000.00 had l>eon apparently set aside for their 
benefit, for the balance of their natural lives, lienee their rapacious¬ 
ness must have been satisfied and the will approved, after which, 
the same was executed bv the testator. 


Now, it mav be observed, from the will, that when William Pitt 


Kellogg wanted to give and bequeath property to some of his friends 
and charitable institutions, be did so in clear, specific and positive 


language, (see Item ‘>). and that when he wanted to give, devise and 


l>equeath property to his next of kin and heirs at law, he did so in 
the same clear, specific and unmistakable language, (see Item 5). 
Hence, the same rule of reason must be applied to the language used 


in Item 4 of the will, namely, that when William Pitt Kellogg 
wanted to create an invalid trust, he, likewise his attorney drawing 


the will, knew how to employ language sufficient to accomplish that 
purpose. To the lavman this is a “Trust,” but to the lawyer, it is 
“Camouflage.” 

267 Because of the above failure to create an express trust for 
the benefit of M’arv K. Wills and Bessie K. Winchell. the 
latter now inheriting about $60,000.00, through her mother, from 
this estate, and further entitled to a one-fifth part of the “trust 
property.” I am preparing to establish Sherman Kellogg’s interest 
and right to the property mentioned or described in Item 4 of said 
will, after the suit to set aside the will in part, has been disposed of. 
The other heirs have the right to join Sherman Kellogg in this suit, 
if they desire to recover their interests, notwithstanding the fact 
that they have ratified the will by the acceptance of money from the 
estate. (See Byers vs. McAully. 140 U. S. 608). 

You understand, of course, that when an attorney is employed to 
render sendees, whether in or out of Court, such attorney is clothed 
with authority to make agreements, file pleadings in Court and 
make either verbal or written admissions therein, upon behalf of 
his client, and forever binding the client to whatever ha« been done, 
agreed or admitted. Now since the Union Trust Company of the 
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District of Columbia would enjoy fees and commissions, during the 
natural lives of Maiy K. Wilis and Bessie K. Winchell, if a trust 
were, in fact, created., such fees and commissions amounting to no 
less than $26,000.00, it follows that said Trust Company, its officials 
and attorneys, would naturally uphold the theory that a positive 
express trust had been formed and created, and if William Pitt 
Kellogg really intended to create a trust and so directed the attorneys 
for the Trust Company, and they thus failed, as above shown, then 
their mistake, error or ignorance is an indictment of their intelli¬ 
gence, and, in order to avoid such an indictment, they must, of 
course, endeavor to uphold the “trust.” 

I enclose herewith, a copy of a twenty-two typewritten page brief, 
showing that the heirs at law of William Pitt Kellogg are now the 
owners of the property mentioned and described in Item 4 of the 
latter’s will and testament. 

Verv respect full v, 

EDMOND C. FLETCHER. 

268 (Introduced by the Defendant before the Auditor.) 

Stanley, Kansas, January 13", 1920. 

My Dear Edmund: 

Since my return from the east I have not been well. Am much 
better now, and this beautiful morning I feel an impulse of inspira¬ 
tion even more acute than ever before to uncover the infernal 
iniquities and damnable schemes propagated by the crew of human 
vultures headed bv the man Flemming. They imagined there 
would be no difficulty in dissipating every thing controlled by them 
bv wav of mv Brother’s will. This will be done to the last foot of 
real estate if they are not disposed of. Now you and Ernest, study 

this matter in its entiretv. We must succeed, no matter what the 

__ % 

cost, when I contemplate the often used word absolute, I can imagine 
I hear the infamous chuckle of delight emanating from the vile 
throats of the Flemming crew, now Ed I want you to employ the 
most legal and eloquent talant that can be obtained, will see you as 
soon as the weather will permit &c. 

Very truly yours, 

SHERMAN KELLOGG. 

i 

Note. —Letter of Feb. 9, 1920, copied in statement of evidence. 


15S 
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Law Offices of 
Edmond C. Fletcher, 
715 Commerce Bldg., 
Kansas City, Mo. 

Hon. Sherman Kellogg, 

Stanley, Kansas. 

My Dear Mr. Kellogg : 


Jun. 14, 1920. 


I am in receipt of your recent letter, and note your suggestions. 
In reply, please understand that I shall leave nothing undone to¬ 
ward setting aside Items 4 and 6 of the will. The facts which will 
be presented to the jury, will be so astounding, that George E. Flem¬ 
ing and his eoherts, will be unable to explain them away, especially 
so, after our oratorical talent has completed the argument. 

We have not heard from the Coomes and the Johnson’s, but Zed 
Coomes is now active in the matter, and wo may hoar from him hv 
next Monday. Ernest will probably go with Jenkin’s Musical Com¬ 
pany, as a piano tuner, at once. 

Herewith two checks for your signature, above mine. If you 
endorse the one drawn in your favor, I shall place the same in the 
Midwest Bank, to your credit. I am good for more money at the 
Midwest, but do not want to ask at this time, because, we might want 
big money, in the near future, to buy out the interest of the Win- 
chell’s in the residuary real estate, including their interest in the 
Trust real estate. You might not say anything about this idea. 

Please return checks, and accept my regards. 

Very respectfully, 

E. C. FLETCHER. 


270 (Introduced by the Plaintiff Before the Auditor.) 

Postscript from Letter of 'November 29, 1919, Fletcher to Kellogg. 

Will case set for Jan. 26, 1920. I have “hung” it on the attorneys 
for the Trust Co. 


E. C. F. 
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Hotel Powhatan, 

Pennsylvania Avenue, Eighteenth and H Streets. 
E. C. Owen, Manager. 


Hon. Sherman Kellogg, 

Stanley, Kan. 

Dear Sir : 


Washington, D. C., 2/13, 1920. 


The enclosure is an awful indictment against The Union Trust 
Co. George E. Fleming and Mary K. Wills. 

This is being published twice a week for 4 weeks in the Washing¬ 
ton Post, and people are talking about it. Also once a week for 4 
weeks, in another paper. 

Hope you are O. K. 

Your friend, 


ED. FLETCHER. 


Hon. Sherman Kellogg, 
Stanley, Kansas. 

My Dear Kellogg : 


Washington, D. C., Feb. 16, 1920. 


* * * * * * * 


I believe that the Court will appoint me as one of the trustees to 
sell this real estate when the time comes, and it is likely that Hamilton 
and Hamilton, Attorneys for Bessie K. Denley, who has already been 
summoned, will file an answer and in such ease, will probably be 
appointed as a co-trustee. The laws of the District of Columbia 
allow about 3% commission to the trustees for selling the real es¬ 
tate and of course I desire to enjoy the benefit to the extent of a one- 
half part of the whole commission. In fact, this is the only definite 
and positive compensation which I may enjoy, the other compensa¬ 
tion depending upon success in setting aside items 4 and 6 of the 
will, and whatever saving to you and I. S. Coomes I may accomplish. 
In any event, the Winchells are now “tied up” good and strong, and 
cannot make a move until you and I say so. 

* * * * * * * 

With best regards, 

ED. C. FLETCHER. 



ICO 
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Stanley, Kansas, Febrv. 19th, 1920. 

Dear Edmoxd : 

Your letter with note attached reed. Mvself and children are 

%> 

pleased to know that you can get along without my presence in Wash¬ 
ington. We are all pleased with your progress and actions in this 
case that is of so much importance to all of us. When I answered 
the Texas Letter from Winchell I indicated that when it became 
profitable for me to communicate with him I would so do fully. I 
sincerely hope you will secure the appointment from the court as co¬ 
trustee and receive the allowance of 3% commission or any other 
compensation you may receive. I am aware of your diligence all 
along and I appreciate it you may depend, as I have frequently said 
to you, go to the bottom of this infamy. I will forward to you any 
correspondence I may receive. You will be the first one to peruse it 
after myself. 

Verv trulv yours, 

SHERMAN KELLOGG. 

Note. —Letter of February 21, 1920, copied in statement of evi¬ 
dence. 
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421 Southern Bldg., 
Washington, D. C., February 20, 1920. 

Hon. Sherman Kellogg, 

Stanley, Kansas. 

My Dear Mr. Kellogg : 

With reference to the Partition Suit brought by Isaiah S. Coomes 
against Fred A. Winchell et al., including yourself, to effect a sale 
and division of the proceeds from the residuary real estate, beg to 
state my following plan of procedure: 

1st. Bessie K. Denlev will answer through Hamilton and Ham¬ 
ilton, attornevs, within twentv da vs from this date. 

2nd. The other heirs will probably sign an entry of appearance*, 
without employing counsel. 

3rd. I will not permit you to sign an entry of appearance, be¬ 
cause of the pendency of your suit to set aside the will, but in lieu 
thereof, will obtain service against you by publication in tbe news¬ 
papers for a period of four weeks. 

4th. You need not answer, but will remain in default and the 
same results will have been accomplished as if you did file an 
answer. 

5th. All the other heirs filing an entry of appearance, will not 
answer through attorneys. 
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Gth. The Court will then appoint the trustees after rendering a 
decree of sale and after the sale has been legally advertised, the real 
estate may be sold, to the highest bidder for cash, as I under¬ 
stand it. 

You probably remember the letter of April 5th, 1919, written 
by George E. Fleming of the Trust Company, in which he says 
that the Alwvn Apartment House is of.the value of $100,000, but 
upon inquiry last fall I learned from real estate men that this prop¬ 
erty was worth $150,000, and Will Johnson while here obtained 
an appraisement from a real estate man, who estimated that the 
property was worth $160,000 and that the total residuary real estate 
was of the value of $250,000. lienee, the appraisement is some¬ 
what in excess of the values placed thereon by the Union Trust 
Company. 

274 I am going to do all in my power to hasten the sale of 
this property within ninety days for the reason that the 
property should be sold this spring, and for the further reason that 
I may be able to get into vour hands a possible sum of $45,000 or 
$50,000 in cash, without interfering with our plans to set aside 
the will. I am told that the Trust Company now admits that the 
power and direction given it in Item 5 of the Will, viz: to sell all 
or any part of said residuary real estate, is void, and furthermore 
do not intend to assert any rights thereunder, and on the other 
hand, are willing that the residuary real estate may be sold. Hence, 
my letter of Dec. 14, 1918, written from Chicago to the Trust 
Company, notifying it that it was without right or power to sell 
said residuary real estate, and to be governed accordingly, seems 
to have carried some weight in the matter. 

At the time I talked with Fred Winchell, Arthur Coomes and 
Will Johnson in Washington, on the Gth inst., it appears that 
Fred Winchell had in his possession at the time, a petition drawn 
and signed bv him and Arthur K. Coomes to partition this real 
estate, but, concluded to go back to Texas and there sleep over the 
matter for a few days, and upon being advised by Will Johnson of 
the filing of my suit in behalf of Isaiah S. Coomes, “went up in 
arms”, and wrote back to Will Johnson that I. S. Coomes, Earnest 
Kellogg or E. C. Fletcher should not be appointed trustees by the 
Court. This advice was given to me, in confidence, bv Will John¬ 
son today, he having returned from Iowa this week. Mr. Johnson, 
and l are proceeding along the lines above suggested, and it is not 
unlikely that he and some other of the Johnson heirs may join us 
in the suit to set aside the will. 

With kindest regards, I am, 

Yours very respectfully, 

ED. C. FLETCHER. 

Copv to Isaiah S. Coomes, Webster, S'. D. 


11—4102a 
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National War Labor Board. 
Washington. 


Mr. Sherman Kellogg, 

Stanley, Kansas. 

Dear Sir: 


February 



1919. 


Herewith enclosed petition wnch I have drawn with great care. 
The same bears the signature of Frank P. Walsh and myself, as 
your attorneys in this proceeding. Please sign the same in two 
places, marked bv and verify the same before a Notary Public, 
and return to me at 205 Southern Bldg., this city. 

The most shocking conduct of Mary K. Wills in all of the affairs 
of vour deceased brother is that she. in order to seize eontrol and 
possession of the $500,001) estate, charged your brother with acts 
of misconduct with her. which anyone here knows to be false. It 
simplv shows what a vile and vicious woman will do in order to 
coerce a man of eighty-seven years of age to surrender his prop¬ 
erty. but the fact that she resorted to tin* last resource in order 
to defraud the next of kin and heirs-at-law from partieipation in 
this estate, means that when we receive your petition properly 
signed and verified, an opportunity will lx* given to Mary K. Wills 
and the Union Trust Company to effect a settlement without suit, 
and without the filing of this petition. I believe that the petition 
is so drawn and is based upon positive' statements given to me by 
parties in touch with this situation, that the Union Trust Company 
and Mary K. Wills will prefer to settle on a basis of $10,000 to 
$25.000. v ‘ 

On vesterdav I had a talk with Mr. Walsh in New York citv, 
and he highly approves of the above action, and has agreed to assist 
me in this matter to a final conclusion, on the basis of 25*/r of 
the amount recovered, to be paid to him on the termination of 
the controversy. You might indicate if you are willing to allow 
to Mr. Walsh and mvself, as compensation for services rendered,' 
and to he rendered in this particular matter, 50 r \ of the amount 
thus recovered, and the remaining portion to yourself. Out of vour 
portion, when recovered, von can reimburse me for all monies ex¬ 
pended for your account in this matter, so that it is hoped that you 
will have quite a large portion left for yourself. It is my hope to 
render such service as will present* your interest intact, as pro¬ 
vided for in the last will and testament of your deceased brother. 

You have been advised that the language u<ed in Item Four, of 
the Will, merely directs the Executor to ronrrtf to the Union Trust 
Company, Trustee, in trust, for Mary Kellogg Wills, and Bessie K. 
Winchell. certain described real estate of the value of $90,000. 

and that nowhere in the Will did the decedent first devise the 
270 legal title to said real estate to the Executor, so that the 
latter could transfer the same by a legal conveyance. I 
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have prepared a 9even-page brief on this question, and while I have 
not found any case exactly in point, I have found that the question 
of the ability of the Executor to convey this title is very doubtful, 
and on that authority Mr. Walsh and I will resist any action of the 
Trust Company, unless a settlement is first had with us. 

You and about eighteen other heirs-at-law have an interest in 
twenty-three tracts of real estate in this city. There are just two 
ways by which each of you can secure your individual interest in 
money; the first is, by a partition suit and sale of the property 
and distribution of the proceeds bv order of Court; the second 19 , by 
creating a corporation, possiibly the Kellogg Estate Company, with 
a capital stock large enough to cover the approximate value of the 
real estate holdings; each heir-at-law may convey to this Corpora¬ 
tion his or her interest, whatever it may be, in exchange for a cer¬ 
tificate of stock, so that in case of a need for cash money the holder 
may sell the certificate of stock. You might consider this matter 
and advise me of your preference, unless, however you desire to 
let the real estate remain as it is and have someone collect the rentals 
and distribute the same. 

Not until we have recognized the validity of this Will, are we 
ready to make inquiry about the Cadillac 1 limousine or other items 
of personal property left by your deceased brother. 

Very respect full v, 

E. C. FLETCHER. 

277 (Introduced by the Plaintiff Before the Auditor.) 

Hotel Powhatan, 

Washington, D. C., March 6, 1920. 

Mr. E. A. Kellogg, 

7512 Penn St., 

Kansas City, Mo. 

Dear Earnest: 

Your letter just received. The will case may be continued for 
two weeks or more, as the Court is behind on its docket. 

The Mary E. Kellogg matter will be tried on the 12th inst., as the 
Attorneys for the Ladies Aid Society asked for a continuance on 
account of being engaged in the trial of another case. 

Will Johnson and I are working together. He is anxious to be¬ 
come one of the trustees to sell the residuary real estate, on account 
of the commissions involved, and thinks of nothing else. I have 
offered to help him in any way in my power. Tie is Unwilling to 
employ counsel to represent the Johnson heirs in the partition suit, 
because of the fear that the court might appoint such counsel as 
trustee, instead of himself. I have told him that I would recommend 
him to the court, as one of the three trustees, the others being John 
Hamilton. Attorney for Bessie K. Denlev. and myself, as attorney 
for I. S. Coomes. He says that John Hamilton has also offered 
to recommend him to the Court, but nevertheless is fearful of losing 
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out, and has prepared a private agreement for all of the heirs to 
sign, so as to effect a private side and a withdrawal of the partition 
suit. If Bessie K. Denlev and the Winehells and Arthur K. Cooines, 
acting as one unit, select one person as Trustee, Sherman Kellogg 
and I. S. Coomes, acting as one unit, to appoint another trustee, 
and the Johnson heirs, acting as one unit, to appoint the third trustee, 
and all parties have agreed in writing to authorize these trustees to 
sell all of the residuary real estate to the highest bidder, or bidders, 
by private sale, I shall agree to withdraw the partition suit, as 1 
believe that $30,000 or $40,000 additional might be obtained bv 
private sale, than by judicial sale. 

I understand, however, that George E. Fleming, whom I have dis¬ 
credited in this town, and who is showing signs of mental anguish, 
desires to be a trustee, to be appointed by the Court, by way of a 
vindication of the charges brought by me. Yet the Union Trust 
Company has indicated in writing to William Johnson that the 
Trust. Company does not care to participate in any way in the sale 
of residuary real estate, so Will Johnson is still worried about the 
matter. 

278 When Fred Winchell and Arthur Coomes were here last 
month they had Hamilton & Hamilton, Attorneys, to draw a 
petition, naming themselves as plaintiffs and the other heirs as de¬ 
fendants, to file in Court here so as to effect a partition and sale of 
the residuary real estate, but concluded not to file it until after going 
back home and thinking the matter over. In the conversation had 
here with me. they unconsciously tipped it off that a partition was 
in their minds and that the Trust Company would not oppose it, 
so I communicated to them that I would not oppose such a partition 
and was prepared to file a petition in “fifteen minutes time”. This 
was my feeler, and they made no satisfactory response thereto. So 
on the next dav and before tliev left town, I had filed the suit in the 
name of I. 8. Coomes and named all of the other heirs as defendants, 
including your father. I am told that Fred Winchell, Sherman 
Winchell and Arthur K. Coomes simply had “spasms” when they 
found out a week later that I had brought the suit, and they made 
great haste to write to everybody to the effect that Earnest Kellogg, 
I. S. Coomes or E. C. Fletcher should not he permitted to be Trustees. 
Of course, tliev didn’t have sense enough to know that vou, not 
being an heir, could not possibly he named as a trustee. I am told 
that the Trust Company officials and Hamilton & Hamilton have 
notified them that in no event can I he deprived of the appointment 
by the Court as one of the Trustees, and that they had just as 
well get such matters out of their minds, because I represent a 
three-tenths interest in the estate. This advice was “a hitter pill” to 
these obstreperous fellows, hut I am told that they are now rather 
docile. They also understand that the action of Sherman Kellogg 
in this matter will be governed by their future conduct. 

If Mrs. Denlev and the Winehells endeavor to induce the court 
to appoint two trustees, in addition to Will Johnson and myself. I 
may draw up an answer for your father to sign, and let James F. 
Splain, Attorney, represent him. providing Splain agrees with me 
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to accept $250 only, as his part of the commissions, and will pay 
to me the balance. In this way there will be a “split of commissions”, 
which will not be agreeable to the enemy. 

Will Johnson is a very keen and likeable fellow, and he is giving 
me the “inside” from Fleming, Hamilton, Winchell, Coomes and 
Denley. Will is against them and is for me, likewise, the other 
Johnson heirs, and after the residuary real estate is settled, in so 
far as concerns the appointment of Will, then the Johnson heirs will 
join us in the open on the basis of 40%, with my insistance that 
Will be refunded his part of such attorney’s fee. 

I have already told Will that I would like to have you come here 
for the trial, and he wants you to come, so I will send you the 
check when needed. . 

279 The publication costs in the will contest, will be about $275., 
but “what’s the difference” as the Union Trust Company and 
George E. Fleming have been discredited in this town, and Fleming 
has already said that the reputation of the trust company for the 
past thirty years standing has been affected andrfhat people might 
not want them to draw wills for them. 

Anna Prentice, in a casual conversation some time ago told Edward 
J. Redmond that I knew all about the happenings in Gov. Kellogg’s 
household, and knew all about Mary Wills and that all of the women 
folks wondered how I found it out. Of course Redmond did not 
know anything about it. 

I will write you in proper time. You might show this letter to 
your father. 

Very respectfully, 


ED. C. FLETCHER. 


280 (Introduced by the Plaintiff Before the Auditor.) 


Hon. Sherman Kellogg, 

Stanley, Kansas. 

My Dear Mr. Kellogg: 


March 12, 1920. 


Your registered letter with enclosure, also another letter which 
you desire me to keep in my vest pocket, are at hand. The proposed 
contract sent you by Will Johnson is of no consequence, for the 
reason that Fred Winchell declines to agree to Johnson’s suggestion, 
in accordance with letter which Johnson read to me last night in 
my room here at the hotel. Furthermore, you need not sign any 
document unless it be a receipt for about $45,000.. which I hope 
to send you in the month of May, 1920. Fred Winehell’s obstrep¬ 
erous conduct is simply proof of the fact that all of the heirs cannot 
agree on anything, hence the partition suit must go forward, though 
it is my candid opinion that a private sale of the property would 
yield more money than hv a judicial sale. However. I have sug¬ 
gested to Will Johnson that he and I. 8. Coomes and yourself ar¬ 
range to purchase, with your receipts, any of the property which 
is on the “bargain counter”, and thereafter sell the same out at 
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private sale. In this way the Winehell interests might lose ami 
the other interests profit. But there is such a demand for real 
estate here in Washington that I am of the opinion that the bidding 
will be very active. In fact, a new acquaintance of mine here with 
the W. H. Saunders Real Estate Co., Southern Building, indicates 
that he has two parties who will take all or a good portion of this 
property and pay its market value. The private sale proposition, 
however, was agreed to by me for the express l>cnefit of Will Johnson, 
who feared that he might not be appointed by the Court as one of 
the trustees, in the judicial sale, while in a private sale the Johnson 
heirs would appoint him and he would thus be secured of commis¬ 
sions of about $2,500. 

You need not give any of these matters your serious attention as 
I am right here on the ground and am protecting all of your in¬ 
terests, regardless of what the other heirs may or may not do. Will 
Johnson admits that my activitv in vour behalf in the last vear 
has resulted in great benefit to all of the heirs, as the Trust Co. now 
will not be able to obtain one single dime from the estate unless they 
are entitled to it. 


281 I have just been advised by Will Johson that the Federal 
Estate Tax imposed by law on the transfer of this estate has 

the sum 
e matter 
tate law. 

ascertained the sum of $12,500. to be the approximate sum payable, 
So in my judgment at this time the Trust Company has paid out 
almost $19,000 more than should have been paid, yet you need not 
worry, as the matter will be adjusted to our satisfaction. It simply 
is another instance of incompetencv on behalf of the Trust Company. 

I have just completed the trial of the case of Mary E. Kellogg 
and the Court will take the matter under advisement until next 


been paid bv the Union l rust Company, Executor, and that 
paid is $32,005. On this question. Ernest and I figured up th 
in my oflicc last summer and after consulting the Federal Es 


Friday. March 19, 1920. I subpoenaed Oeorge E. Fleming to appear 
in Court with the bank account of Mary E. Kellogg and had him 
testify in answer to my very direct questions. lie was somewhat 
nervous and stalled somewhat, but nevertheless came across with the 


testimony I desired. The Court stated openly that 42 shares of 
stock in the corporation is not “interest bearing security’' and neither 
is money in bank on account subject to check, though the Trust Com¬ 
pany pleaded that the deposit drew interest at the rate of 2% per 
vear and endeavored to indicate to the court that such cash in bank 
might be considered an interest bearing security. I shall be sustained 
in the Mary E. Kellogg matter and have succeeded in showing that 
the Union Trust Company, Executor has paid out about $4,500 to 
$5,000 to the wrong party. 

The will contest will be continued from next Mondav, March 15th. 


until some time in April, which is agreeable to the writer, as it does 
no harm and might do some good. Will Johnson hopes that the 
partition suit may be adjusted before the will contest is brought up. 
so he and the other Johnson heirs may join us. Last night I read 
to him your two letters and Zed’s letter to Earnest, and he was struck 
by the splendid language used by yourself and further stated to me 
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that all of the Iowa heirs who saw you last Fall spoke of you in terms 
of highest praise, and I have made Will Johnson promise that he 
must see you some time this summer. You have no idea how bitter 
he is against the Winchells. Also said that Fred Winehell when 
here, tried to borrow money from the Trust. Company on the faith 
of his interest in the Win. Pitt Kellogg estate, but the Trust Co. 
turned him down. 

With best regards, I am 
Very truly yours, 

ED. C. FLETCHER. 


282 (Introduced by the Plaintiff Before the Auditor.) 


Hon. Sherman Kellogg, 

Stanley, Kansas. 

My Dear Mr. Kellogg: 


April 9, 1920. 


I enclose herewith a copy of the petition filed in the partition suit 
on behalf of I. S. Coomes, naming you as a defendant, because of the 
will contest. I also enclose herewith an answer for your signature 
and verification before a Notary Public, after which please return 
the same, together with the copy of the petition. I may not cause 
this answer to be filed, yet 1 want to be prepared to combat any 
answer which may be filed by Fred and Sherman Winehell, through 
attorneys other than Hamilton A Hamilton, who filed the answer 
for Bessie K. Den ley. It is quite likely that Hamilton and Hamilton 
will be one of the trustees appointed by the Court and that I will be 
another, as I represent the Plaintiff. I. S. Coomes. William Johnson 
has employed a lawyer to file an answer upon behalf of the Johnson 
heirs, with the express understanding, however, that such attorney 
will not be a trustee, but in lieu thereof, will recommend William 
Johnson, which is agreeable to mo. and which I shall recommend to 
the Court. If, however, Fred and Sherman Winehell should desire 
a trustee other than the alxive mentioned bodies, then I shall hand 
vour answer to James F. Splain, an attorney and Deputy U. S. 
Marshal/, to sign as your attorney in this particular cause, so that Mr. 
Splain may become the fifth trustee, upon a special agreement with 
me. In this way I will hold the balancing power, yet if I am in¬ 
correct in anticipating the movements of Fred and Sherman Win¬ 
ched, then there will be only three trustee's appointed bv the Court. 

The will contest will come up on April 12. 1920, and inasmuch 
as three prior wills of Win. Pitt Kellogg have shown up I will pro¬ 
ceed cautiously and endeavor to permit items 1, 2, 8 and 5 to stand 
as valid, and endeavor to strike out items 4 and 6 as invalid. In 
this way I shall forestall the probate of any prior will, which is 
slightly to our disadvantage, in that a valid trust was created in 
favor of Mary K. Wills and Bessie K. Donley. 

2<S:> Counsel for the Cnion Trust Company called me up the 
other day and asked me to conic* over for an informal con¬ 
ference. and f did so. Mr. Hogan exhibited to me tin* three prior 
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wills and indicated that if I should succeed in setting aside the will 
now in controversy, he would come forward with the next preceding 
one. I thereupon reminded him of the fact that at the time the will 
in controversy was filled for probate, George E. Fleming, in his 
certificate attached thereto, swore under oath that he knew of no 
other prior last will and testament of William Pitt Kellogg, yet he 
now comes forward at this time and produces other wills. Section 
858 of the Code of Procedure of the District of Columbia holds that 
such action of Fleming is perjury and is punishable by a penitentiary 
incarceration. You can probably understand that George E. Fleming 
is not feeling so very good at this time. 

Mr. Ilogan would like to agree with me by a proper decree that 
upon the death of Mary K. Wills or Bessie K. Penley, the property 
claimed to be held in trust for either, so dying, shall immediately 
pass to the heirs at law of William Pitt Kellogg. Because of the fact 
that Mary K. Wills is a “rounder' and now of the age of 43, it 
is not unlikely that she will lice for another live years. Bessie K. 
Den ley may live for forty years, unless she at the age of 44 en¬ 
deavors to have children, and in such event she might not live to a 
ripe old age. 

I enclose herewith a check in my favor, in blank, for whatever 
you may till in and sign, which l hope will not be less than $150.00, 
as the expenses here are enormous, including Court costs, marshal/ 
fees and publication in the newspapers. My endorsement on the 
back of the check in favor of the Mid West National bank, indicates 
that vou mav send the chock direct to the bank, with instructions to 

i • 

place the same to my credit, after which advise me of the amount of 
the check, so that I can keep my record and adjust the matter with 
you later. 

After I have tried the will contest next week, I am apt to call upon 
the T. J. Fisher & Company, the Rental Collection Agts. of your 
property, for the rents due you since August 10, 1018. as I do not be¬ 
lieve it prejudices our interests to accept the money lifter we have 
tried the will case. 

In the event that I shall loose the will contest, I shall within two 
weeks, prepare an action to file to declare the trust void, also to do 
certain other things, including the elimination of the three per cent 
of the corpus of Gov. Kellogg's estate, etc. 


With kindest regards 


ED. C. FLETCHER. 
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Hon. Sherman Kellogg, 
Stanley. Kansas. 

4 . ' 

My Dear Mr. Kellogg : 


April 13, 1920. 


With George E. Fleming, and other officers of the Union Trust 
Company, also Charlotte L. Prentiss and Anna Prentiss on the wit¬ 
ness stand, I proved all matters alleged in the petition, after which 
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I asked the Court to hold the will valid because of the fear that llio 
Jury might render a verdict in my favor on the whole of the will. 
This was done because the next prior will, bearing date of June 30, 
1914, might be brought forward and probated, the contents of which, 
gave the heirs-at-law $25,000.00 less than the will in controversy. 
Furthermore, the former will created a valid trust, covering the 
same property, for the benefit of Marv K. Wills and Bessie K. 
Denley. This trust was created by the following language: ‘‘1 
hereby give, devise and bequeath to the Union Trust Company, all 
of my property, personal and real, wherever situated, to hold in 
trust for the following purposes, etc./’ while the will in controversy 
failed to use such words of gift or devise to the Union Trust Com¬ 
pany. hence I made George E. Fleming admit on the witness stand, 
that he had no authority or direction from Gov. Kellogg to change 
ihe language as above stated, and furthermore, Fleming admitted 
that he did not advise Gov. Kellogg of such change or the legal 
effect thereof, though the Governor had indicated to Fleming that he 
wanted a trust created for these two women. 

In the former will, I found certain language appearing therein 
which referred to the termination of the trust, upon the death of one 
beneficiary before the other, so that the property so held in trust for 
the beneficiary so dying, would fall to the heirs at law of Wm. Pitt 
Kellogg, but in the fast will in controversy, the language was changed 
to read as follows: “After the death of said life tenants, etc.” This 
change could not be explained by George E. Fleming, though he 
admitted on the witness stand that the Governor had given him no 
such instruction, hence you see the fraud in this particular instance. 

After I further found that the residuary real estate appearing in 
the last will in controversy was, in the former will, devised 
285 to the Union Trust Company, with power to sell and dis¬ 
tribute among the heirs at law, I concluded that it might be 
some years l>efore the trust company, under the former will, could 
or might sell the real estate, hence our present suit to partition the 
residuary real estate would fall to the ground. 

As soon as possible, and within the next week or ten days, the 
decree in the partition suit will probably be rendered, and the trustees 
appointed to sell the real estate mentioned, and after this is out of 
the way, I shall prepare a suit to knock out the trust, the corpus 
mentioned in Item 6, and the provision in Item 4 providing for 
holding up the property covered by the trust, until all life tenants, 
that is, Mary K. Will, Bessie K. Denley and Charles B. Wills, shall 
have died. 

Within a week I shall send you a typewritten copy of all of the 
evidence introduced at the trial, in order that you may know just 
exactly what the witnesses said. In my judgment, it is very amusing. 

With kindest regards. 

Very respectfully, 

ED. C. FLETCHER. 
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Stanley, Kansas, April 19, 1920. 

Dear Edmond: 

So I discover a kink to the effect that in the former will that you 
refer to, I hereby give devise and bequeath to the Union Trust Com¬ 
pany, etc., while the will in controversy fails to use such words. 
The kink is construed by me as follows, the former will handled by 
a responsible trust company under bond, could be reached, but the 
scoundrel Flemming and crew could dispose of the property in trust 
and dissipate to suit their purpose for years to come, and being per¬ 
fectly irresponsible could not be reached. IIow about this? Am 
1 visionary. 

Yours, etc., SHERMAN KELLOGG. 

P. S.—Presume you received the papers I arranged for $200. If 
I am not visionary put the cuss in jail. If I was there I would have 
it done if possible. If he is guilty as it appears, I would have him 
disgraced to save other victims. Ed. I am convinced that the dam¬ 
nable Fleming is figuring with the Winchells, look out for this. 
The Texas Winchell is so swelled up with Big Head that he can 
easily be managed by a smart rascal. Now, Ed, I am depending 
upon you and your associates to win this case if it takes all summer. 
Remember me to Frank P. Walsh. 

When about to seal this mv letter, Horace came in and read 
quite a portion of Brief to set aside will or Item 4 and 6 thereof 
given him by Ernest. Oh! Ed, what a document. If you are not 
successful in the effort I will lose all confidence in an over-ruling 
Providence, or be tempted to do so. 

S. K. 

By this mail received notice to appear in partition suit, etc. Will 
act in accordance with your former letter. 

287 (Introduced by the Defendant Before the Auditor.) 

Kansas City, Mo., May 9", 1920. 

Dear Ed: 

I went to Stanley today, but. the papers you were to send did not 
come. However I told father to open it and read the contents when 
it arrived. 

Arthur K. Coomes has written him two letters recently, dealing 
with things as they exist in his diseased imagination, and of course 
father was rather worried. But I set him straight, and he tells me 
to give you to understand that he wants you to proceed with the 
work, that he is perfectly satisfied. T am enclosing the two letters 
from A. I\. Coomes. which you will read and return to me. 

I arrived in K. C. Saturday, 8.45 A. M. awful/ tired. But feel 
fine now. I forgot the transcript which you intended me to bring. 
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But it will keep till you come. It seems to me that Art Coomes 
is giving father a great deal of free advice. You will notice he 
quotes Fleming to the effect that your actions are causing expense 
to pile up. 

But father says go to it. That if the court does not decide to suit 
you, the thing to do is appeal. 

Well I am tired and will not write a long letter. Write me when 
you have any thing to report that is important. But we, Father & 
1. neither of us want you to spend money on useless letters. 

Your friend, 


E. A. KELLOGG. 

288 (Introduced by the Defendant Before the Auditor.) 

Stanley, Kansas, May 17, 1920. 

E. C. Fletcher, Attv. 

Dear Edmond: 

This is to say do not worry regarding writing to me. Use your 
own pleasure and judgment regarding the matter. I frequently con¬ 
sult my inner monitor. Our decision is for you to attack the vil¬ 
lainous trust on all fours if it takes all summer. I will say, how¬ 
ever, when you have something to communicate that would please 
me, send it along. 

Yours very trulv, 

SHERMAN KELLOGG. 


Note. —Letter of Aug. 6, 1920, copied in statement of evidence. 
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Edmond C. Fletcher, 

Lawyer, 

420 Southern Bldg., Washington, D. C. 

May 21, 1920. 

Hon. Sherman Kellogg, 

Stanley, Kansas. 

Dear Mr. Kellogg: 


I enclose herewith a copy of the testimony of Irving Zirpel, As¬ 
sistant Secretary of the Union Trust Co., this city, taken in the 
partition suit. My anticipation of a year ago, relative to the attempt 
of the Union Trust Co., to exact large sums of money, by way of 
executor’s commissions, etc., from the estate of William Pitt Kellogg, 
have been met bv this testimonv. 

%j *■ 

You will observe that Irving Zirpel testifies (see page 9) that the 
debts of the estate amount to $68,158.00; that after these debts, also 
the legacies of $41,200.00, also the $80,000.00 of personal property 
to go in trust, have been paid, the amount of money for distribution 
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among the heirs is approximated at $07,000. I called for a copy 
of this testimony because it gave me advance information of the 
claims to he made l>y the Union Trust Co., as executor, upon closing 
out the affairs of the estate. 

On page N. you will observe that the appraised value of all of 
the real estate is $070,714.00. and that the appraised value of the 
“trust real estate” is $12.7.000.00. Hence, the value of the residuary 
real estate is $274,714.00. The total costs of selling this residuary 
real estate, by judicial sales, ought not to exceed $9,714.00, hence 
the net of $247,000.00. Your part of the latter sum ought to le 
$49,000.00. if the sale price is equivalent to the appraised value. 

Inasmuch as your one-fifth part of the residuary personal estate 
of $07,000.00 is only $1 ‘1.400.00. coming to you bv Item .7 of will, 
as the matter now stands. 1 shall be very glad to make a fight on 
the Union Trust Co. in order to recover a much larger sum for you. 
If vou desire me to make this contest, kindlv indicate if mv com- 

•r' • • 

pensation, contingent upon success, and based upon a one-half part 
of anv sum of monev. above $13,400.00, which mav be recovered, 
or paid to you or your assigns by the Union Trust Co., executor, is 
acceptable to you. 

Yerv respect full v. 

ED. C. FLETCHER 

290 (Introduced by the Plaintiff Before the Auditor.) 

Edmond C. Fletcher. 

Lawver. 

420 Southern Bldg., Washington, D. C. 

Mr. E. A. Kellogg, June 1G, 1920. 

7.712 Penn. Street. 

Kansas Citv, Mo. 

Dear Ernest: 

Herewith enclosed my bill to your father for $1,420.98, with a 
promissory note to cover, in pursuance of agreement. Upon execu¬ 
tion of note, kindly attach same to bill and forward to me so that 
I may acknowledge receipt of payment, after which the same will 
be returned marked “Paid.” 

Please see that your father keeps intact the receipted bill for 
future reference. 

The executor has fded an account which, however, is not a final 
account, and the figures shown are practically the same as we antici¬ 
pated when you were here, except that the executor claims a com¬ 
mission of $8.G00.00, and asks to be allowed an attorney’s fee of 
$10,000.00. The account also shows a payment of $32,013.00 as 
the Federal Estate Tax, but does not show that the various legacies, 
excepting charitable and educational legacies, are subject to pay¬ 
ment of a tax in proportion to the value of the legacy bearing upon 
the full amount of the taxable Estate. 
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I have ordered a copy of the part of the account, and will soon begin 
the preparation of my objection to the allowance of the amounts 
claimed. There is a long fight ahead of us on this issue. In a 
few days all of the heirs will receive the usual Rule No. 16, with 
notice of date on which the account will be presented to the Court 
for consideration. Whenever the Johnsons, Coomes and the Win- 
chclls receive this notice, they will have ‘‘spasms.’’ 

Even allowing $8,600.00 to the executor as commissions (which 
I will attempt to have forfeited for bad faith and misconduct), yet 
the $10,000.00 attorney’s fee must be cut down to the minimum, and 
the $32,000.00 Federal Estate Tax ought to be cut down to about 
$15,100.00, as the proper amount assessable against the residuary 
legatees and devisees. Will Johnson returned home yesterday for 
three weeks. 

Very respectfullv, 

ED. C. FLETCHER. 

291 (Introduced by the Plaintiff Before the Auditor.) 

Cable Address: Powhatan. 

[Cut of Hotel Powhatan.] 

Hotel Powhatan, 

Owned and Operated by The Powhatan Hotel Corporation, Pennsyl¬ 
vania Avenue, Eighteenth and H Streets. 

E. C. Owen, Manager. 

Washington, D. C., July 6, 1920. 

Hon. Sherman Kellogg, 

Stanley, Kansas. 

Dear Sir : 

I have your letter of July 3d, 1920, enclosing check for $200.00 
for which I have given you credit. 

I observe that you say that some of your people are anxious to 
know about our transactions, and construe our contract to mean that 
you are liable only for “Court Costs” incurred in the will contest, 
thereby inferring that all expenses and other costs are to be borne 
bv me. 

Now let us examine the matter. 1. At the time of making the 
contract, it was in our minds that my service to be thereafter rendered 
for you was, to procure money or property covered by item 4 of the 
will, and not item 5. 2. It was in our minds that the money or 

property covered by item 5 of the will, would undoubtedly be paid 
to you by the executor, without the necessity of your employing a 
lawyer to intervene. If there is any doubt about this understanding, 
you can refer to our exchange of letters prior and subsequent to the 
formation of our contract. 

Furthermore you and your children and a few grand-children 

were so convinced in this matter that vou did not want to contract, 

*/ * 
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and did not contract, to allow mo any fees whatever out of item 5 of 
the will, but to limit my fees to the possible recovery of property 
covered by item 4, which meant that I was not interested in the 
residuary property. In accordance with this understanding, it was 
our idea and intention to draw a contract so as to cover these views, 
and at the same time, giving me authority and instructions to watch 
over everything of concern to you. 

Now, upon the signing of the contract, we believed that the execu¬ 
tor, who swore under oath filed in the office of the Register of Wills, 
that he did not know of any prior wills of William Pitt Kellogg, 
swore to the truth, and we therefore proceeded to break the last will, 
and for nine months thereafter, 1 gave the matter my undivided 
attention. However, a few days prior to the date of trial, the 
292 executor, through counsel, produced three other prior wills, 
each of which gave to the heirs at law from $2"),000.00 t<> 
$50,000.00 less than the last will, and, at the same time, created a 
perfect trust. Now, with this situation in mind. I proceeded to 
(file) merely for the purpose of placing George E. Fleming upon the 
witness-stand so as to establish the fraud of the executor, and by so 
doing, lay a foundation for the recovery of the damages sustained bv 
reason of the filing of such sworn statement, which lie knew to he 
false, and which we at the time, believed to be true. 11 is testimonv 

f % 

was reduced to typewriting and is now to be used in a future pro¬ 
ceedings. 

What is the measure of damages? The answer is, the costs, at¬ 
torney's fees, traveling and hotel expenses incurred by your attorney 
for your account from the date of arriving here on September (>. 
1918 and until April 12, 1920. The $1,000.00 note given by you 
at. the time of signing the contract, covers the cost and attorney's fees 
incurred up to the signing of the contract. In addition to that, the 
costs and expenses incurred thereafter and until the date of (file) on 
April 12, 1920, at which time I asked the Court to direct the jury to 
find a verdict against us. The $1,400.00 note given to me by you 
some days ago covers such costs and expenses from tin 1 date of the 
contract or a total of about $3,000.00. The question now arises is. 
are you satisfied to be in a position of recovering this $3,000.00 from 
the Union Trust Company of the District of Columbia? Upon such • 
recovery, I shall charge you a one-half part of the amount recovered, 
the other half reverting to vou. Hence, if 1 succeed in this matter, 
you will still be out the sum represented by your ($1,400.00) note, 
with no further obligation to me for the services rendered and to he 
rendered toward obtaining all of the money properly due you under 
item 5 of the will. The Johnson heirs have paid out about $1.000.00 
for the services of a relative—layman in “floundering about the City 


of Washington, and in inspecting door-knobs and fence posts on the 
various real estate properties involved in item 5 of the will. 

Now as compensation represented by your $1,400.00 note. 1 am 
called upon to reduce the Federal Estate Tax from $32,013.77 to 
about $27,000.00. Furthermore. T am called upon to object in the 
Court to the payment of the full sum of $32,013.77 by the executor, 
out of the residuary property, the sum properly payable is about 
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$14,000.00, the other being chargeable to the legacies mentioned in 
item 3 of the will and to the last tenants mentioned in item 4 of the 
will, provided a trust has been or can be created. I am further 
called upon to object to the allowance of an attorney's fee of $10,- 
000.00 claimed by the executor, when about $1,000.00 would be 
splendid compensation. I am further called upon to object to the 
allowance of an executor’s commission of $8,008.63, when, by reason 
of the bad faith displayed by the executor, such commission 
293 ought to be reduced to $3,000.00. 

If certain members of your family imagine that it is all 
right for me to close my office in Kansas City, leave my business 
there for more than six months, come over here and study out the 
situation at a very heavy hotel expense, look after your residuary 
real estate, and try to save to you from $6,000.00 to $10,000.00 out 
of item 5, for a fee purely contingent upon the “breaking of a trust” 
in item 4, then they had better indulge in a further imagination. 
If I lose the “trust suit,” then, according to their opinion, I am 
entitled to no compensation, for services rendered in item 5. Further¬ 
more, if the contract is not clear on this subject, or if a word or 
phrase is ambiguous, then equity and fair dealing should rectify the 
error. Furthermore, what if if I had “deemed” that your situation 
here did not require my further attention, and had returned home 
last April after the filing of the suit to break the trust? What situa¬ 
tion would vou be in now? 

Now, as to your complaint about raising this last $200.00 with 
difficulty. You probably remember that since last April I have sent 
you $4,100.00 in cash. I did not say a word to you about your 
paying me one dime out of this sum of money, vet your notes for 
$500.00 given to Earnest and taken over by me and $234.00 given 
to me for money paid to Claude, are long past due, and the $1,600.00 
note not yet legally, but morally, due are all up with the Mid-west 
NationaPBank of Kansas City, as collateral, to secure the payment of 
a loan which is drawing interest at the rate of 8% per annum. Of 
the amount of money sent you, you immediately paid $2,000.00 to 
the Bank of Stanley, while I am compelled to allow my insurance 
policies to lapse, rather than to ask you to send me one farthing 
more than is necessary to enable me to fight your legal battles here. 

It seems to me, I have rather reached a limit in this matter, and it 
also seems to me that mv efforts, accommodations and forbearance, 
have not been appreciated. 

If there is one dissenting voice down there about our transactions, 
I want to know it right now and I’ll be governed accordingly, as I 
do not propose to be worried by such suggestions as I find in your 
letter. You can advise me of the total sum of money paid to the 
Mid-west National Bank for my account, so that I can give you 
credit in accordance therewith. 

Very respectfully. 


E. C. FLETCHER. 
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Stanley, Kansas, August 1G, 1920. 

Edmond C. Fletcher, Attv. 

Dear Sir: 

Your letter dated August 13-1920 considered. We all feel satis¬ 
fied with vour conclusions as expressed in said letter. Now 1 will say 
here, do all vou can to cut short all unreasonable and excessive de- 
mands against the estate, and you shall be well remunerated in ac¬ 
cordance with vour success. 

Very truly yours. 

(Sgd.) SHERMAN KELLOGG. 

Stanley, Kansas, Sept. 10, 1920. 

E. C. Fletcher. 

Dear Edmond: 

Your letter of recent date at hand. Am pleased to know that you 
have an eve on the robbers. Educate all of them. Give them to 
understand that you are there for that very purpose and do some¬ 
thing to cornice the Johnsons, the Winchells and the Coomcs you 
are there for a purpose. I am real well. Shall manage so I may 
live to be one hundred years of age before I quit. 

Yours, etc., 

SHERMAN KELLOGG. 

How about my monthly rentals. The last was handed to me by 
you in your office. I want you to show the J‘s, the Ws, the C s that 
vou are no shvster as they declare. The shysters are Hamilton, 
Fleming, etc. that are robbing them. Show your hand stronger in 
reducing all ex/jorbitant demands. This will show you are no 
shyster. 

295 (Introduced bv the Defendant Before the Auditor.) 

Brunswick Hotel. 

Mrs. Frank Fields, Prop. 

Southside. 


E. C. Fletcher, 

Washington, D. C. 


K. C.. Mo.. S/23. 19*20. 


Dear Ed. : 

I was at Stanley one day this week and father showed me your 
letter, in which you advised him that in your opinion it would be 
bad business for him to try to buv the Allwvn. Any way suits us. 

* * V * 
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Of course we don’t want to obligate ourselves to an extent that 
would be in any way dangerous. 

My Father asked me to write you that he wishes you to use your 
best endeavors to get the matter settled up as soon as possible. Of 
course the Real Estate will be distributed as soon as sold. But can 
you stir up the executor in any way that will hurry the distribution 
of the personal property? Please write me at your earliest conven¬ 
ience in regard to this matter. 

We are all well. 

Yours truly, 

E. A. KELLOGG. 


29G (Introduced by the Defendant Before the Auditor.) 

Stanley, Kansas, Octo. 6", 1920. 

E. C. Fletcher, Atty. 

Dear Edmond: 

I am trying to get matters cornered up, so that we may under¬ 
stand the situation as to expenses aeeureil by yourself and me over 
and above the $1,600 due next April. Now Ed please send me a 
statement as you have it, so I can compare with my statement. Now 
do this at once, and greatly oblige. 

Very truly yours, 

SHERMAN KELLOGG. 


I am still waiting the last quarterly report and check for Septem¬ 
ber. 
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The Shepler. 


E. 0. Fletcher, 

Washington, D. C. 

V—■ 

Dear Ed. : 


Kansas City, Mo., 10/17, 1920. 


Has the case to construe the language of Item 4 been set? 

And how is your claim for the $7,500 fee in the partition suit 
coming? 

My father ree d a letter some time ago, from I. S. Coomes, Stating 
that you had claimed fees to that amount. And urging Father to 
refrain from further litigation. Zed seemed to think that would in¬ 
fluence him to dismiss. 

However Father says he will carry the matter to the highest court 
in case of an adverse decision in the present court. Tell me all 
about it. 

Father wrote Doyle and asked him in regard to the probable time 
of distribution. 


12—4102a 
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Doyle replied tolling Father that you had made claim to a fee of 
$7,200.00, and stated that he understood this claim would be strenu¬ 
ously objected to. However here’s hoping. 

Write me as soon as convenient, with all the news. 

Yours trulv, 

E. A. KELLOGG. 

7512 Penn St. 

298 (Introduced by the Plaintiff Before the Auditor.) 

Hotel Powhatan. 

Pennsylvania Avenue. 


Washington. D. 0.. October 23, 1920. 

Mr. E. A. Kellogg, 

7512 Penn St., 

Kansas City, Mo. 

Dear Earnest: 

A T our letter of recent date at hand. The suit to construe the will 
has not been set, though the two motions to dismiss our petition and 
tiled by Frank J. Hogan on behalf of Marv K. Wills and Bessie K. 
Denley, and the other by Hamilton k Hamilton, on behalf of the 
Union Trust Company, were argued two weeks ago yesterday, and 
the matter is now in the hands of the court under advisement. 

As to the partition suit, there is some delay caused by the Auditor, 
who has, as yet, failed to prepare the account of the Trustees cover¬ 
ing the property already sold. When I came over here, 1 fded with 
the Auditor mv claim of $7,272.54 as fees for services rendered on 
behalf of the plaintiff. Isaiah S. Coomcs, including the $72.54 as 
costs advanced bv me for which l have not boon reimbursed. Be- 

4 . 

cause of the language of the order of reference to the Auditor, being 
to determine the Trustee's account only, the Auditor had no jurisdic¬ 
tion of my claim. So, at a later time, and after the funds arising 
from the property already sold, have been distributed to the heirs, 
I shall ask the court for an order authorizing me to file what we call 
a Petition in Intervention, as I have an Attorney’s lien on the fund 
obtained as the result of my labor expended on behalf of the plain- 
till*, regardless of the latter’s action in asking me to withdraw from 
the case at the close of the proceedings. 

Furthermore, 1 am rather undecided as to whether I shall saddle 
this claim on Zed alone, by virtue of his contract of employment, 
or on him and Arthur K. Uoomes. because the latter failed to ap¬ 
pear in the proceeding through counsel, and as such can not be 
permitted to enjoy the fruits of my labor without being required to 
participate in the cost and expense thereof. I would really like to 
stick Zed for a one-half part of my claim and Arthur for the other 
one-half part. There is also considerable law holding that, where a 
partition suit is an amicable one, i. e., where all the defendants 
join in the plaintiffs application to partition the property, the cost 
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and expense thereof must be borne by all of the parties whose lands 
are thus being partitioned or sold. In any event, I did render a 
very skillful service in this proceeding and made not one single 
mistake in regard thereto, including the correct legal de- 

299 seription of 22 tracts of real estate and the setting forth of 
the proper interests of 19 parties interested therein, and then 

I have not been paid any compensation therefor, after having ad¬ 
vanced $72.54 out of the lone sum of $120.00 which Zed Coomes 
paid me. 

On Tuesday and Wednesday, the trial on my objections to the 
Executor's account was had and completed. Indeed, it was a “battle 
royal”, between Hogan, Hamilton and Fleming on the one side, and 
your father, through me on the other. There was much “dirty linen” 
washed in the court room. In fact, the Court attaches say that the 
air in the court room was blue for the two days. Frank J. Hogan 
seems to be the premier of the Washington Bar, and imagines that 
every other lawyer is afraid of him. but he probably has a different 
feeling now. As to the results of the trial, they are as follows: 

The Court approved the account, that is. allowed $8,600.00 to the 
Executor as Commissions, and $10,000.00 as Attorney's fees. The 
question of the Federal Estate tax of $82,013.77 was shown to be an 
over-payment to the U. 8. Government by about $4,500.00. This 
latter sum will be refunded to the Executor, who will make an im¬ 
mediate demand therefor, as it failed to claim a deduction on the 
$22,500.00 bequeathed to charitable organizations, on account of 
the fact that the Executor, at the time of making the return to the 
Government, did not know the law provided for the exemption of 
such bequest from Federal Taxation. 

Of course, we havn't any complaint, and never did have, against 
a claim of 8 [, on the amount of the personal property, as an exec¬ 
utor’s commission. I am congratulating ourselves upon the fact 
tlmt'thc executor did not claim 10% of $286,900.00, as the Code Law 
of the District of Columbia provides that an executor's commissions 
shall be no less than 1% and no greater than 10% on the amount of 
the personal property administered. If it had not been for our 
energy and watchfulness expended in this cause from the very be¬ 
ginning. the Executor might have gotten away with a commission 
of $28,600.00. In fact, George E. Fleming, on Feb. 5th, 1920. wrote 
a letter to W. F. Johnson wherein it was stated that tliev intended 
to claim a commission on the value($125,000.00) of the real estate 
mentioned in Item IV of the will of Wm. Pitt Kellogg. This alone 
at the rate of 3% would have been $3,750.00, but somehow or other 
the Executor was bluffed out. 

As to the $10,000.00 Attorney's Fee allowed, I am somewhat dis¬ 
appointed because it is too large by almost $5,000.00. 1 put John 

Hamilton on the witness stand and closely examined him on the 
services performed as alleged in his statement of account. T showed 
that he did not perform the services, as alleged, and also show- 

300 ed that Frank J. Hogan performed whatever services were 
rendered in the will contest, and that Frank J. Hogan, at the 

time represented Mary K. Wills and Bessie K. Denley, in that pro- 
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feeding.. But. to counteract this, Hamilton testified that Hogan all 
along had represented the Executor and that he was to receive a 
one-half part of whatever fees would he allowed hy the Court, regard¬ 
less of his employment bv Mary K. Wills and Bessie K. Den ley. 
By Frank J. Ilogan on the witness stand. I showed that no one in 
this whole wide world had ever known or heard of his being one of 
the attorneys for the Executor until the day of this trial on last 
Wednesday; that at the trial on the will contest he himself stated 
in open court in the presence of the jury and all others that he 
represented Mary K. Wills and Bessie K. Donley in that proceeding, 
and at no time did he state to me. with whom he had some ne¬ 
gotiations, that he ever represented the Executor. So this was a 
last phase of the controversy with which 1 was confronted. 

I put a Government witness on the witness stand, and by him in¬ 
troduced the Return made to the Government covering the estate 

and its net taxable value. This Return failed to show anv claim of 

* 

deduction of $2*2.500.00 to charitable institutions, as exempt from 
taxation. I put Edward L. Ilillyer. Secretary of the Union Trust 
Co., on the witness stand, and. by him. showed that at the time of 
making the Return, he did not know of the law providing for such 
exemption, but that he would make claim for a refund by filing an 
amended Return with the Government, including the $8,000.00 
executor’s commission, the $10,000.00 Attorney's fee. and all of the 
actual debts and costs of administration. This claim for deduction 
will be allowed at the rate of 10 f ; on the total amount of such ex¬ 
emptions, or a total of $4,500.00. 

1 placed Irving Zirpel. Asst. Secretary of the Union Trust Co., on 
the witness stand, and, by him. showed that ihe present value of the 
personal property, exclusive of accrued income, was only $12,000 00 
less than the inventory value, and that the inventoried value of the 
personal property was $204,000.00. So, that the shrinkage of $12,- 
000.00 is somewhat different from the shrinkage of $20,000 as testi¬ 
fied to hy him in the partition proceeding last May. If, then, the 
present value of the personal property, as inventoried, is now $252.- 
000.00, and the income accruing thereon is $27,000.00 up to this 
date, then we have about $270,000.00. This latter sum is somewhat 
in excess of $257,711.85. as testified to by Mr. Zirpel last May. Now 
at the time the Executor’s account was filed in July, the market 
value of the securities in this estate were still lower than thev were 
at the time Zirpel testified, and if we had not filed our objections to 
the Executor’s account on July 14. 1020. the account would have 
been approved on that very date, and on the day or week following, 
these securities would have been put upon the market and sold at the 
then market price. Our objections, however, operated to hold the 
matter in abeyance until this dale in October. 1020. at which time 
they will now be sold at the present market price. 

H01 My approximate figures are that we have saved to the Es¬ 
tate about $25,780.00 by our objections and our aggressive¬ 
ness. and I am not disappointed that the Attorney’s fees were about 
$5,000.00 more than I would have agreed upon. 

The question as to how the Federal Estate Tax. whenever the 
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exact sum is determined, shall he apportioned is still undecided, as 
you understand that it is the primary duty of the executor to pay the 
tax, as required by the Act of Congress of 1018. Furthermore, 
George E. Fleming testified that, at this time, the power and direc¬ 
tions given to the Executor in Item IV of the last will of Wm. Pitt 
Kellogg had not been executed or performed. This means that at 
this time no trust has been created for the benefit of Mary K. Wills 
and Bessie K. Donley, and if not, then the property belongs to the 
heirs, and they, of course, are perfectly willing to hear the Federal 
Estate taxes thereon. 

I enclose herewith a copy of the stenographer’s notes covering 
one or two questions which I asked Geo. E. Fleming pertaining to 
this subject, and you will note the objections made thereto by Frank 
J. Hogan, this subject is a very delicate subject and the Union Trust 
Go. and its attorneys are high in the air about the matter. 

I paid the stenographer the sum of $15.00 for taking down all of 
the testimony, and if anybody desires it to be written out in type¬ 
writing it will cost about $ 1 - 0 .00. 

1 put Bessie K. Den ley on the witness stand and by her proved 
that she and Mary K. Wills employed Frank J. Hogan to represent 
them in the will contest. I expended the sum of $3.50 to the U. S. 
Marshal for the service of 7 subpccnaes. 

I really should have addressed this letter to your Father, as he is 
the principal party in this proceeding, but your letter a few days 
ago prompted me to consolidate both answers in this one letter, and 
I desire you to forward this letter at once to your Father. After 
noting the enclosed copy of testimony of Geo. E. Fleming, please re¬ 
turn to me. I am now stopping at the Shoreham Hotel, this city. 

With kindest regards, 

Verv trillv, 

i i 


ED. r. FLETCHER. 


P. S.—As there are now no obstacles pending, the Executor will 
undoubtedly convert the securities into cash immediately and send 
remittances direct to the heirs-at-law. These remittances will not 
cover the full amount due. hut possibly OSG of the amount due. as 
there is vet a great deal to be done with the U. S. Government 

E. C. F. 
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Shoreham Hotel. 


II Street Northwest at Fifteenth, 


Dear Earnest : 


Washington. 


Nov. 2. 1020. 


The court sustained the motions of Union Trust Co., Mary K. 
Wills and Bessie K. Donley, to dismiss the Bill of Complaint, on ac¬ 
count of not having the jurisdiction. 
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From the enclosed copy of my brief you will see the ridiculousness 
of the decision, but, they say here, the court is strong for women, 
and seldom decides against them. 

Furthermore, Judge Hitz is the Judge, and Stellwagen is the Ties, 
of Union Trust Co. 

I have employed Henry E. Davis, ex U. 8. District of Atty. here, 
and a great lawyer. In looking over the will says “Why, there is no 
devise or title to the Trust Co.; there is no gift of income to the 
women; the executor can have nothing to do, with the real estate, 
and. therefore, cannot execute the power mentioned in Item 4 of 
the will, and evervone is entitled to have a construction of the will.*' 

So, he and I will appeal the matter to the Court of Appeals, where 
it will take 3 months to secure a reversal of Judge Ilitz. The total 
costs will he about $110, as there is nothing to the record hut the Bill 


of Complaint and the motions, etc. 

The enclosed costs Appeal Bond is for the maximum of $100. The 
U. S. Fidelity and Guaranty Co., will sign for $.*>.00, and require 
nothing hut the signed application. 

As the time is short in which to perfect the appeal, please have 
your Father sign the application at X. and you as a witness at X and 
return at once. Also have your Father sign the Bond on first line, 
and return. 


Yours truly, 


E. C. FLETCHER. 


300 (Introduced hv the Defendant Before the Auditor.) 

Stanley. Kansas, December 4th, 1020. 

Mr. Edmund C. Fletcher. 

e/o Shoreham Hotel, 

Washington, D. C. 

My Dear Ed: 

1 have received a copy of the Auditor's Report sent me bv Mr. 
Doyle. I have gone over it carefully and I can see no objections to 
it. 

After talking with my sons, it appears to me that we are accom¬ 
plishing nothing in the manner in which we are proceeding and I 
have concluded to proceed no farther under rny contract with you. 
Please, therefore, take this as notice of the cancellation of my con¬ 
tract with you and that I desire you to take no further steps under 
same and do nothing further in reference to my estate in any manner 
whatsoever. Please send me a statement of moneys collected by you 
out of said estate and oblige. 

I am sending notices to this effect today to Mr. Dovle and Mr. 
Fleming. I have heretofore advised Fisher & Company. 

Yours trulv. 

•> / 


SHERMAN KELLOGG. 
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Mr. Sherman Kellogg. December 9, 1920. 

Stanley, Kansas. 

Dear Mr. Kellogg: 


I am today in receipt of your letter bearing date of December 
4, 19*20, mailed at Stanley, Kansas, on December 7, 1920, the main 
contents of which are devoted to an expressed intention on your 
part of cancelling your contract made with me in April, 1919. 
Immediately upon receipt of this letter I sent you the following 
wire: 

Washington, D. C., December 9, 1920. 

“Sherman Kellogg, 

Stanley, Kansas: 


Your letter of 4th inst. received. 1 will not accept your cancella¬ 
tion of our contract for loss than twenty-live thousand dollars or your 
quit claim deed covering the real estate described in Item four of 
last will of William Pitt Kellogg including your assignment of 
rentals thereon from August 1<>, 1918. You can indicate your 
rejection or acceptance of this oiler bv wire before December twelfth, 
1920. otherwise I will act as I deem expedient. I am not delaying 
distribution of personal proper!v bv executor. 

EDMOND C. FLETCHER.” 

All of which I now confirm. 

Ycrv respectftillv, 

EDMOND C. FLETCHER. 


305 (Introduced by the Defendant Before the Auditor.) 
(I. 0. Roekwood. II. B. Hill. II. G. Rockwood. 


Continental Auto Insurance Association. 


Wilkinson & Wilkinson. State Managers, 101 New England Bldg., 

Kansas City, Mo. 


Springfield, Illinois.)* 


Mr. E. C. Fletcher, 

Washington, D. C. 


Kansas City, Mo., 2/11, 1921. 


Dear Ed.: 

I was at Stanley yesterday and had a long talk with Father. 
It seems he has been ripped up the back by every one out there 
because he has been advancing you so much money. According 


[♦Words enclosed in brackets erased in copy.] 
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to your contract with Father, lie was to be at no expense, other 
than court costs. At least that is the way he and they understand 
the contract. 

Now I believe, that if you will give him security for what he has 
advanced you, there will be no further objections to your pro¬ 
ceeding under vour contract. Let me hear from vou at once. 

V * 

We are all well. 

Yours truly, 

E. A. KELLOGG. 


7512 Penn St. 


30G Filed Mar. 20, 1923. Morgan II. Beach, Clerk. 

In the Supreme Court of the District of Columbia. 

Equity. No. 30138. 

Sherman Kellogg, Plaintiff, 


vs. 

Edmond C. Fletcher, Defendant. 

Exceptions of Defendant. Edmond C. Fletcher , to the Auditor's 
Report Filed March 17, 1023, in the Above-entitled Cause, 

Now’ comes the defendant, Edmond C. Fletcher, and excepts to 
the approval of the items and findings set forth in the Auditor’s 
Report, filed March 17, 1023, in the above entitled cause, as follow’s: 

Exception One: Defendant excepts to paragraphs 4, 5, 0, S, and 
10 of said Report, upon the ground that the Auditor has set forth 
therein his conception of the allegations, in part, of the plaintiff's 
bill of complaint: whereupon he has (a) exceeded the authority 
conferred upon him by the order of reference: and (b) has thereby 
erroneously reported findings which are not based on the evidence 1 
in this cause. 

Exception T\vo. Defendant excepts to paragraph 5 of said Report, 
upon the ground that the Auditor has erroneously set forth therein, 
at lines 13 to 18, his conception of the allegations, in part, of the 
plaintiff’s bill of complaint, to-wit: 

“between Tw’o hundred and fifty and Three hundred thousand dol¬ 
lars, consisting of real estate and personal property, was * * * 

conveyed to a trustee to be held in trust during the lifetime of one 
Bessie K. Denlev and one Mary K. Wills, w’ho w’ere to enjoy the 
use of the income therefrom during their said lifetime.” 

307 Notwithstanding the fact that the bill of complaint reads 
as follows: 

“Between Two hundred and fifty and Three Hundred thousand 
dollars, consisting of real estate and personal property, was directed 
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to bo conveyed to a trustee to be held in trust during the lifetime of 
one Bessie K. Denley and one Mary K. Wills, who were to enjoy 
the use of the income therefrom during their said lifetime.” 

The words “directed to be” being omitted by the Auditor from 
his said report. 

The Auditor has also erroneously set forth in said paragraph 5 
of said Report, the following: 

“the remainder of the estate, including the estate remaining after 
the life estate of the said Bessie K. Denley and Mary K. Wills, was 
to be divided equally among the right heirs at law and next of kin 
of decedent.” 

Notwithstanding the fact that the bill of complain reads as 
follows: 

“The remainder to be divided equally among the right heirs at law 
and next of kin of decedent.” 

The words “of the estate, including the estate remaining after 
the life estates of the said Bessie K. Denley and Mary K. Will-, 
was”, being inserted by the Auditor in his report. 

Defendant avers and alleges that the principal subject-matter of 
his employment by the plaintiff (Record pages 29-33) was, to re¬ 
cover the latter's one-fifth interest in the aforesaid property of Two 
hundred and fifty or Three hundred Thousand dollars, which was 
“directed to be” conveyed to a trustee for the benefit of others. 
That the Auditor has, by his action aforesaid, erroneously attempted 
to find that a trust was created upon the aforesaid property, and has 
therefore erroneously reported to the Court that which arc not find¬ 
ings of fact in this cause. 

3()«S Exception Three. Defendant excepts to paragraph G of said 
Report, wherein the Auditor has set forth his conception of 
the allegations, in part, of said Bill of complaint, respecting the 
terms of defendant’s compensation set forth in his contract of em¬ 
ployment of April 15, 1919, by the plaintiff, upon the grounds (a) 
that the defendant is not suing on this contract, his amended and 
supplemental answer, at paragraphs 14 and 1G, clearly showing a 
counter-claim on the basis of quantum meruit, because of the plain¬ 
tiff’s abrogation of said contract after the defendant had rendered 
legal services thereunder; and ( b) the Auditor has, by the afore¬ 
said action, reported to this Court that which are not findings of fact 
in this cause. 

Exception Four. Defendant excepts to the Auditor’s finding in 
paragraph 7 of said Report, respecting the date of the plaintiff’s 
cancellation of the defendant’s contract of employment, upon the 
ground that such finding is not supported by and is contrary to the 
evidence in this cause. (See Defendant’s Exhibit in evidence, being 
the decree rendered on June 6, 1921, by the Court of Appeals of the 
District of Columbia, in the cause of Sherman Kellogg, Appellant, 
vs. Fred A. Winchell, et al, Appellees, No. 3479;) That the decree 
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aforesaid shows that the plaintiff, though attempting to cancel de¬ 
fendant’s contract on I)eceml>er 4, 1920, failed to obtain the consent 
of said Court of Appeals until the following June 6, 1921. 

Exception Five. Defendant excepts to paragraph 8 of said report, 
wherein the Auditor has set forth his conception of the allegations, in 
part, of the bill of complaint, respecting the professional conduct of 
the defendant with the plaintiff, in the collection of rentals from 
the Thomas J. Fisher A Co., upon the grounds (a) that the bill of 
complaint is not evidence; and (0) that the auditor has erroneously 
reported to this Court that which are not findings of fact. 

809 Exception Six. In paragraph 9 of said Report, respecting 
the plaintiff’s promissory note for $1,420.98 delivered to the 

defendant, the Auditor has reported that the items, constituting the 
total sum evidenced by said note, appear in a statement of account 
rendered by defendant to plaintiff under date of May 10, 1920, 
and thereupon the Auditor erroneously recommends to this Court 
the disallowance of all of said items. 

The defendant excepts to the aforesaid action of the Auditor, 
upon the grounds {a) that ho has exceeded the authority conferred 
upon him by the order of reference; and (l>) that, by said order, 
he is not directed to recommend to this Court what decree should 
be made in the premises. 

2. In said paragraph 9 of the Report, respecting the items con¬ 
stituting court costs paid out by defendant, for and upon behalf 
of plaintiff, amounting to the sum of $866.18, the Auditor errone¬ 
ously finds and reports that such items “constitute proper items of 
allowance”. 

The defendant excepts to the aforesaid action of the Auditor, 
upon the grounds, (a) that it is contradictory to the aforesaid find¬ 
ing, wherein he finds that “all of these” have been recommended 
for disallowances; ( l>) that it is further contradictory to the afore¬ 
said finding, wherein he finds that “all of the items were set forth 
in the Statement of Account rendered bv Edmond C. Fletcher to 
Sherman Kellogg under date of May 16, 1920; (r) that the Auditor 
has exceeded the authority conferred upon him by the order of 
reference; (<!) that, by said order, the Auditor is not directed to 
report to this Court what decree should l>e rendered in the aforesaid 
premises; (<•) that said statement of account. “Exhibit 28”, and filed 
with the Auditor on June 14, 19*28. as he finds, is an account stated 
lietwecn plaintiff and defendant, and contains items of court costs 
paid out by the defendant, for and upon behalf of plaintiff and 

810 while prosecuting caveat to the will of William Pitt Kellogg, 
deceased, in administration cause No. 24942, and also includ¬ 
ing traveling and living expenses in Washington, during the pend¬ 
ency of the caveat proceedings from May 9. 1919 to April 12, 1920; 
that said note of $1,420.98 was drawn in an amount corresponding to 
that appearing in said statement of account, and was given for the 
following consideration, to-wit: for court costs theretofore paid out 
bv defendant, for and upon behalf of plaintiff, from the date of 
filing said caveat proceedings until the di-position thereof, and for 
the payment of defendant’s compensation for services to be there- 
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after rendered, and which were rendered, for and upon behalf of 
plaintiff in prosecuting the latter’s objections to the Executor’s first 
account in said Administration cause. (See defendant’s testimony, 
at pages 214 to 217 of the Record. See defendant’s denials, under 
oath, in his Amended and Supplemental Answer, at paragraph 9, 
at pages 15 to 18, and made in response to plaintiff’s allegations 
of fraud in his bill of complaint. See defendant’s letter of July 
(>, 1920, to plaintiff, offered in evidence by the latter.) 

That the aforesaid evidence and testimony stand uncontradicted 
hv any proof, oral or documentary; that the defendant’s aforesaid 
sworn denials have not been overcome by two witnesses, or of one 
witness and other corroborating circumstances; and that the find¬ 
ing of the Auditor, as above appearing, is erroneous and not based 
on the evidence in this cause. 

Exception Seven. Defendant excepts to paragraph 13 of the Audi¬ 
tor’s Report, wherein he sets forth his conception of the allegations 
in the amended and supplemental answer, respecting the note for 
$1.(>00.00 given by the plaintiff to the defendant, upon the ground 
that said report or finding fails to show, as it should, that said note 
was so given for services rendered by the defendant to the 
311 plaintiff, prior to April 15, 1919, as shown in paragraph 8 of 
the order of reference, in paragraph 4 of the defendant’s 
amended and supplemental answer. 

Exception Eight. In paragraph 18 on page 14 of said Report, the 
Auditor sets forth the following: 

“The value of the services, as testified to by Mr. Fletcher, has 
been set out in detail by the Auditor, and in this Schedule also arc 
shown the Auditor’s finding as to the importance of these services, 
and the fact that the Auditor believes that the services were of 
no value to Mr. Fletcher’s client. The reason for the Auditor’s find¬ 
ings, as to the fact that the services were of no value to Mr. Fletcher’s 
client, are set out in the Schedule,” 

Defendant excepts to the last above findings of the Auditor, upon 
the grounds (a) that the Auditor has exceeded the authority con¬ 
ferred upon him by the order of reference, in that he has disregarded 
the terms of said order, and has deliberately limited the same in the 
following manner, to-wit: “The value of the services to Mr. Fletch¬ 
er s client” and has predicated his subsequent findings thereon; ( b) 
that the Auditor has thereby failed to comply with the terms of said 
order of reference; (c) that, by said order, the Auditor was not 
directed by this Court to ascertain and report the value of the services 
to “Mr. Fletcher’s client”, the plaintiff Kellogg; (d) that, by said 
order, the Auditor was not directed by this Court to report his per¬ 
sonal belief, as to the value of such services to the plaintiff Kellogg; 
(e) that the Auditor has failed to report the reasonable value of the 
services rendered by defendant for the plaintiff, and as directed by 
said order of reference; (/) that the Auditor has erroneously re¬ 
ported to this Court that which is not a finding of facts in this cause, 
and has thus prejudiced the rights of the defendant. 
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Exception Nine. Defendant excepts to the findings of the Auditor, 
as set forth in paragraph 19 of the Report reading as fol- 
312 lows: 


“There are several matters which should be called to the atten¬ 
tion of the Court in connection with Mr. Fletcher’s testimony, 
which, however, bear upon the question of the finding of the Auditor 
that the sendees were of no value. In the first place, it appears that 
Mr. Fletcher was not a Member of the Bar of this Court at the time 
of the contract of April 1 5. 1919. but he was admitted to the Dis¬ 
trict of Columbia Bar in November. 1919 (Record, page 89). He 
had never practiced law in Washington up to the time of the power 
of attorney given by Mr. Kellogg (Record, page 83). lie came 
to Washington, as an employee of the War Labor Board, on Septem¬ 
ber (>, 1918, his compensation being at the rate of $4,800.00 per year. 
His services with the War Labor Board continued until February 
23, 1919. he being employed here at the time of the power of at¬ 
torney of October 9. 1918. (Record, pages 78-79). So far as ap¬ 
pears from the record, Mr. Fletcher had no other law business in 
Washington from the time of his retirement from the War Labor 
Board, except the Kellogg litigation. Mr. Fletcher contends that 
lie consulted several Washington attorneys, who were unwilling to 
go into the case, and that he was compelled to come to Washington 
because he could not find local counsel who were “worth a rap” to 
represent him (Record, page 79). 


upon the grounds (a) that the Auditor erroneously predicates his 
finding, namely, that the defendant's services were of no value upon 
the fact that, at the time he was employed bv the plaintiff on April 
15, 1919. lie was not a Member of the Bar of the District of Co¬ 
lumbia. but later was admitted to said Bar on November C>. 1919, 
notwithstanding the fact that the defendant was a practicing lawyer 
and Member of the Bars of Missouri and Kansas, for the prior period 
of 19 years. (Record, page 58) ; (/>) that the Auditor erroneously 
predicates his finding that defendant’s services were of no value, 
upon the further fact that defendant had never practiced law in 
Washington prior to the time (October 9, 1918) the power of at¬ 
torney was given him by the plaintiff, notwithstanding the fact 
that said power of attorney is not the contract of employment of 
April 15, 1919. under which the defendant performed services 
313 in the prosecution of the proceedings embraced in this cause: 

(e) that the Auditor erroneously predicates his finding that 
defendant’s services were of no value, upon the further fact that 
defendant came to Washington on September 6. 1918. during the 
World War, and became temporarily associated with the War Labor 
Board, at the rate of $4,800.00 a year: (<l) that the Auditor er¬ 
roneously predicates his finding that the defendant's services were 
of no value, upon the fact that defendant’s services with the War 
Labor Board continued from September f>, 1918 until February 23, 
1919, and while the power of attornev of October 9, 1918 was given 
him, notwithstanding the fact that the defendant's services, as in- 
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volvecl in this proceeding, and rendered under his contract of April 
lo, 1919, were first begun about three months after he ceased to be 
connected with the War Labor Board (see Record of date of filing 
caveat in Administration Cause No. 24942, in cause of William Pitt 
Kellogg, deceased) ; ( c ) that the Auditor erroneously predicates hi9 
finding that the defendant’s services were no no value, upon the 
fact that the defendant had no other law business in Washington 
from the time of his retirement from the War Labor Board, ex¬ 
cept the Kellogg litigation; and (/) that the Auditor erroneously 
predicates his finding that the defendant’s sendees were of no value, 
upon the fact that the defendant contends that he consulted several 
Washington attorneys, who were unwilling to go into the case, and 
that he was compelled to come to Washington because he could not 
find local counsel who were “worth a rap” to represent him, not¬ 
withstanding the fact that the defendant employed, at different 
times, at his own expense, counsel to assist him, all being Washington 
lawyers, to-wit: Frank P. Walsh, who signed the caveat, Chapin 
Brown, James F. Splain, George C. Gertman, and Henry E. Davis, 
(see defendant’s testimony in Record, pages 18 and 19), and also 
nothwithstanding the fact that the plaintiff employed the defendant 
to render the services in controversy, (see Record, pages 
314 29-33) in pursuance of his contract, the fourth paragraph 

thereof reading as follows: 

“Now, therefore, the party of the first part hereby employs the 
party of the second part to render such legal .sendees for and on be¬ 
half of said first party as may be deemed necessary for the follow¬ 
ing purposes, to-wit:” (Record, pages 29-32). 

Exception Ten. 1. In paragraph 20 of the Report, the Auditor 
sets forth the following: 

“Under the contract of April 15, 1919, Mr. Fletcher was to re¬ 
ceive no compensation unless he should succeed in breaking the 
trust described in Item IV of the Will, therefore, it is not unfair to 
say that Mr. Fletcher’s real concern in the case was with the breaking 
of the trust, and that, in order to do this, he filed a caveat to the 
will.” 

Defendant excepts to the last aforesaid finding of the Auditor, 
upon the ground that it is not supported by and is contrary to the 
evidence (Record, pages 29-33), such evidence being the contract 
itself, under which the services here in controversy were performed; 
that in said contract there are no words “breaking the trust described 
in Item 4 of the will” or the words “breaking of this trust,” as used 
by the Auditor in his report, or any words whatever in reference 
to a trust. On the other hand, the defendant was employed, as here¬ 
tofore shown, to render to plaintiff such legal services, including the 
filing of a caveat to the will, “to secure the full part and portion of 
said estate due and belonging to the plaintiff (Record, pages 29-33). 

2. Also in said paragraph 20 of the Report, the Auditor sets forth 
the following: 
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“As shown in the Schedule, this caveat was filed in the judgment 
of the Auditor, without proper investigation of the facts, or else 
in utter disregard of the reputation of persons who were attacked. 
In the latter case it does not appear that there was the least ground 
on which the caveat could be filed, and the fact that Mr. Fletcher, 
himself, asked the Court to direct a verdict against his own client, 
Kellogg, on the hearing of the caveat, shows that Fletcher had no 
serious or well founded belief in the strength of his position in the 
Caveat.’’ 


315 3. Defendant excepts to the last aforesaid finding of the 

Auditor, respecting the prior investigation of facts upon 
which to base the filing of the caveat to the will, and involving the 
reputation of persons therein attacked, upon the ground (a) that 
the Auditor exceeded the authority conferred upon him by the 
order of reference; ( b ) that the “reputation” of the persons men¬ 
tioned in the caveat is not involved in this controversy; (c) that 
such finding is not supported by and is contrary to the evidence 
(Record, pages 94-102), such evidence being, in effect, that the 
defendant, prior to the preparation and filing of the caveat, inter¬ 
rogated one Agnes Kennedy, an old and intimate friend of the 
testator, and Edward Redmond, a Washington lawyer, and a former 
private secretary to the testator; and one John Parker, at Chicago, 
an aged and business associate of tlie testator for many years; and 
an employee at the Washington Hotel, in Washington, a former 
attendant to the testator; and a Mr. Freenev. a merchant tailor of 
Washington, and a business acquaintance of the testator, together 
with the facts, ascertained from others, that one George E. Flem¬ 
ing drew the will for the testator; that he was the confidential busi¬ 
ness advisor of the testator for a period of fifteen years preceding 
the drawing of the will; that, at the time, he was an officer and agent 
of the Union Trust Company, executor, and trustee named in the 
will; that he was the same person who was named as a legatee in 
the will to the extent of $3,000.00; that two of the subscribing 
witnesses to the will were officers and agents of the Union Trust 
Company; that the testator, at the time of the drawing of his will, 
was past the age of 87 years; and that the facts thus obtained from 
the aforesaid persons, respecting the mode of life, habits, age. 
strength of body and mind, and traits and peculiarities of the testa¬ 
tor, were the basis upon which caveat was prepared and filed in 
this Court by the defendant and the said Frank P. Walsh ; 
31G that upon the trial of the caveat, though the aforesaid Agnes 
Kennedy had met death prior thereto, the aforesaid facts 
were substantially established by hostile witnesses. (See transcript 
of testimony of Harold E. Doyle, on cross-examination, pages 22-27 : 
on direct examination also testimony of Charlotte P. Smith, page- 
36-37; also and the testimony of George E. Fleming, pages 54-76. 
taken in Administration Cause No. 24942. in the case of William 
Pitt Kellogg, deceased.) 

Defendant further excepts to the last aforesaid finding, respect¬ 
ing the defendant’s action in asking the Trial Court to direct a 
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verdict against his own client, the caveator, on the trial of the caveat, 
and also respecting the question of the defendant’s serious or well- 
founded belief in the strength of his position in the premises, upon 
the ground that the conclusion of the Auditor is not supported by 
and is contrary to the evidence, (a) (Record, pages 57-66), respect¬ 
ing the action of the defendant in asking the Court to direct a verdict 
against his client, the plaintiff Kellogg; ( b ) the defendant’s bill of 
particulars, at pages 3 and 4, admitted in evidence, and not contra¬ 
dicted, reading as follows: 

Note.— The above action was fully and properly conducted by 
me, through its various stages up to April 13, 1920, during which 
time and on or about April 8, 1920, 4 days before trial, the Executor 
produced from its files three other prior wills of the Testator, notwith¬ 
standing the fact that George E. Fleming, Assistant Trust Officer of 
the Union Trust Company, Executor, filed an affidavit in the office 
of the Register of Wills on August 13, 1918, in which he declared 
that he knew of no wills of said testator, other than the last will 
which was being offered for probate (see transcript of testimony at 
page 76. The actual contents of these prior wills were not disclosed 
by opposing counsel to me until put in evidence on the day of trial. 
Upon examination of these prior wills, it was disclosed that each 
of them provided a gift of a less amount of money or property, by 
$25,000 to $50,000, to the testator’s heirs-at-law, and next of kin, 
than was provided in said last will; and that in each of said prior 
wills there was created a perfect express and executed trust, covering 
the identical property designated in the power appearing in 
317 the said last will; whereupon I, on behalf of Sherman Kel¬ 
logg, addressed the Court, as follows: 

Mr. Fletcher: “If your Honor please, the Caveator desires the ver¬ 
dict to go in favor of the Caveatees” (R. 98). 

and (r) Defendant's letter, dated April 9, 1920, to plaintiff and 
offered in evidence by the plaintiff. 

Exception Eleven. 1. In paragraph 21 of the Report, the Auditor 
sets forth the following: 

“It may he fairly said that in none of the proceedings filed by Mr. 
Fletcher was his client in the least manner benefitted.” 

Defendant excepts to the last a fore-aid finding, upon the grounds, 
(a) that it is contrary to the Auditor’s finding, set forth in Schedule 
XI of his Report, respecting the value of plaintiff’s distributive share 
of the property embraced in Item 4 of the will of William Pitt Kel¬ 
logg, as being $50,000.00; (b) that it is contrary to the Auditor’s 
finding, as set forth in Schedule I. subdivision (B), and ending with 
the figures “$15,000.00,” and respecting Equity Cause No. 37,808; 
(c) that said finding is not supported by and is contrary to the evi¬ 
dence, respecting the denfendant’s bill of particulars, admitted in 
evidence, and applying to said Equity Cause No. 37,808 (Record, 
page 57). 
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2. Defendant further excepts to the last aforesaid findings, re¬ 
specting the prosecution by defendant of the plaintiff’s objections to 
tne Executor’s first account in the Administration Cause No. 24.942. 
of William Pitt Kellogg, deceased, upon the ground that it is con¬ 
trary and not supported by the evidence in this cause (Record, page 
60), such evidence being in the bill of particulars, admitted in evi¬ 
dence, and at page 5 thereof is the following: 

Note. —The securities in the hands of the Executor, amounting to 
the sum of $286,000.00, increased in market value in the sum of 
$25,000.00, between the filing of Kellogg’s objections to said Ac¬ 
count on July 13, 1920 up to the date of trial on October 19, 1920. 

Kellogg's interest**^ being $5,000.” 

318 3. In said paragraph 21 of the Report, the Auditor se!s 

forth the following: 


‘‘The caveat proceeding was filed, as has been heretofore set forth, 
without justification.” 


Defendant excepts to the last aforesaid finding, upon the ground 
that it is not supported and is contrary to the evidence heretofore 
called to the attention of this Court, and set forth in Exception Ten. 
sub-division 2. all of which mav be considered here as a ground of th:< 


exception, without restating. 

4. In said paragraph 21 of the Report, the Auditor sets forth 
the following: 


“The suit for the construction of the will was dismissed by the Su¬ 
preme Court of the District of Columbia, which decision was con¬ 
firmed by the Court of Appeals, and the record is convincing that 
the suit should never have been brought and that it accomplished 
nothing.” 

Defendant excepts to the last aforesaid finding, respecting the action 
of the Court of Appeals, upon the ground that said Court, as shown 
by its decree here in evidence, rendered its decision in said eau«e live 
months after the plaintiff's discharge of the defendant, and, as shown 
by the decree, after the plaintiff Kellogg, as appellant there, had 
joined his adversaries, the appellees. 

5. In said paragraph 21 of the Report, the Auditor sots forth the 
following: 

“and the record is convincing that the suit should never have been 
brought.” 

Defendant excepts to the last aforesaid finding, upon the ground 
that the Auditor, in thus finding, has exceeded the authority con¬ 
ferred upon him by the order of reference, wherein he was no! 
directed to find and report to this Court that “the suit should never 
have been brought.” 

6. In said paragraph 21 of the Report, the Auditor sets forth the 

following: 

319 “In the partition proceedings, (Equity Cause No. 37.5511) 
Mr. Fletcher represented Mr. Coomc* and not Mr. Kellogg." 
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Defendant excepts to the last aforesaid finding, upon the grounds 
(a) that the order of reference directs the Auditor “to ascertain and 
report the value, extent and importance of the legal services, together 
with the amount of labor, time and trouble required in the perform¬ 
ance thereof, and the reasonable value of such services, if any, as 
may have been rendered by defendant for and upon behalf of the 
plaintiff, in the following legal proceedings (a) * * * (b) 

* * * (c) * * * (d) * * * (c). In the cause of 
Isaiah S. Coomes vs. Fred A. Winchell et al., Equity Cause No. 
37550, pending in this Court, wherein the plaintiff here was a de¬ 
fendant, and wlierein the defendant here entered his appearance on 
behalf of this plaintiff, as such dfendant, on May 10, 1920;” that 
such finding, therefore, is contrary and against said order of refer¬ 
ence; ( b) that said linding of the Auditor is not supported by and is 
contrary to the evidence (Record, pages 63-64), showing the defend¬ 
ant’s testimony as follows: 


“Q. In Equity cause No. 37556, it is assumed you have testified 
that you rendered various services indicated by the bill of particulars 
in that case. What cause was that? A. That was a partition suit 
of Isaiah S. Coomes vs. Fred A. Winchell. et al., defendants, includ¬ 
ing Sherman Kellogg. The partition suit involved about $230,000.00 
worth of property. I might sav I instituted it and conducted that 
suit for the plaintiff for two or three months, and then received a let¬ 
ter of discharge without compensation or disbursements made. After 
being discharged, I then, in pursuance of authority, entered appear¬ 
ance in that cause for the defendant Sherman Kellogg on May 7, 
1920, or May 10th; 1 guess it was May 7th. After that. I remained 
here during the months of May, June and up to July 13th, to look 
after these various matters; attended the trustee's sale, and, 
320 to protect Sherman Kellogg, made a bid of $105,000.00 for 
the Alwyn Apartment House. On July 13th, 1 returned to 
Kansas City: that was the first day I could get away;” 


(r) that said finding is not supported by the records of said cause 
No. 37556. wherein those records show defendant’s discharge bv Mr. 
Comes, and the withdrawal of his appearance therein, as attorney for 
Isaiah S. Cooms, by the order of Court. These records, including 
the docket, further show the defendant’s entry of appearance therein, 
upon behalf of Sherman Kellogg, on May 7, 1920. 

7. In said paragraph 21 of the Report, the Auditor sets forth the 
following: 

“and Mr. Fletcher’s attempted representation of Mr. Kellogg, after 
Fletcher’s dismissal, so far as concerned the interests of Mr. Coomes, 
resulted in no benelit to Mr. Kellogg.” 

Defendant excepts to the last aforesaid finding, upon the ground 
that the Auditor evades the direction conferred upon him by the 
order of reference: that, by such order, the Auditor is not directed 
to find ‘Mr. Fletcher’s attempted representation of Mr. Kellogg;” 
that, by such finding, the Auditor has erroneously reported, in effect, 
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to this Court that the defendant Fletcher attempted to represent Mr. 
Kellogg, after his dismissal by Mr. Kclloyy, when in fact the dis¬ 
missal was by Mr. Coomes (R. 03-64). 

8. In said paragraph *21 of the Report, tin* Auditor sets forth the 
following: 

“so far as concerned the interests of Mr. Connies, resulted in no bene¬ 
fit to Mr. Kellogg.” 

Defendant excepts to the last aforesaid finding, upon the grounds 
(a) that it is vague, uncertain and unintelligible; and (b) that the 
“interests of Mr. Coomes'* is not involved in this controversy. 

9. In said paragraph *21 of the Report, the Auditor sets forth the 
following: 

821 “So far as appears, there was no necessity for Mr. Kel¬ 

logg to be respresented, and it is difficult to understand how 
compensation could be asked for such alleged service.” 

Defendant excepts to the last aforesaid finding, upon the grounds, 
(a) that the Auditor has exceeded the authority conferred upon 
him bv the order of reference: ( b) that lie, 1 »v said order, was not 
directed to find that then 1 was either a necessity, or lack of necessity, 
for Mr. Kellogg to be represented in said cause; (c) that, by said 
order, the Auditor was not directed to ascertain and report the diffi¬ 
culty of understanding how compensation could be asked for such 
service; and {<!) that the plaintilf Kellogg, by his contract of April 
lf>. 1919 (Record, pages 28-88). also bis letter of February 9, 1920 
to defendant, pages 20-27 of the Record, also his letter to defendant, 
bearing date of August 0. 1920 (Record, pages 84-85) also his letter, 
of April 21, 1920, to defendant. (Record, pages 27-28. authorized 
and directed the defendant to perform the services involved in this 
partition suit No. 87550. 

10-w. In said paragraph 21 of the Report, the Auditor sets forth 
the following: 

“As will be set'll bv Schedule I. there was considerable testimonv 

« • 

adduced on behalf of Mr. Fletcher relating to tlu* value of services, 
this testimony being given bv Daniel Thew Wright. Ksq., William 
J. Neale, Ksq., and Robert II. McNeill. Ksq.. this testimony was all 
based upon hypothetical questions, the contents of which, when 
compared with the records, showing that there could be no basis 
fixing a value on the services predicated of this question.” 

Defendant excepts to the last aforesaid finding, to-wit: “This tes¬ 
timony was all based upon hypothetical questions.” upon the grounds 
(a) that it is not supported by and is contrary to the evidence (Rec¬ 
ord, pages 310. 311. 345-346, and 254). which evidence is as fol¬ 
lows, to-wit: 
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322 ‘ Direct examination of Daniel Thew Wright : 

Q. Have you read the caveat, framing of issues, prayers for sub¬ 
mission to the Court, motions, orders and briefs filed in the adminis¬ 
tration cause of William Pitt Kellogg, deceased, No. 24942? A. Yes. 

Q. Have you examined the petition of objections to the first ac¬ 
count of the Executor in that Cause? A. I have. 

Q. Have you examined the bill of complaint filed in the cause of 
Sherman Kellogg vs. Fred A. Winehell, et al., Equity No. 37808, 
the motions, orders and briefs filed therein; also the briefs, answer 
of the defendant Fletcher to the rule to show cause, issued in the 
Cause of Sherman Kellogg vs. Fred A. Winehell, et ah, No. 3479, 
in the Court of Appeals of the District of Columbia, including the 
motions and briefs pertaining thereto, and also the bill of complaint 
in the cause of Kellogg vs. Winehell, et ah, Equity No. 39599? 
A. Yes. 

Q. Have you also familiarized yourself with the proceedings taken, 
and the services rendered by said Fletcher, on behalf of Sherman 
Kellogg, after Mav 7, 1920, in the Equity cause of Coomes vs. 
Winehell, No. 375o6? 

Mr. Clephane: I object to that question, Mr. Auditor, unless the 
services referred to are confined to the services shown by the plead¬ 
ings. 

Witness: Is that the partition suit? 

Mr. Fletcher: Yes. 

Mr. McAtee: It is perfectly agreeable to explain that the inten¬ 
tion of the last question was to show that the witness had familiarized 
himself with the proceedings in that case, which will be hereafter 
covered in the hypothetical question. 

323 Mr. Clephane: Then amend your question accordingly. 

The Auditor: The objection is well taken. Amend your 

question. 

Mr. McAt ee: As set out in the hypothetical question which you 
will be asked? 

Witness: I have made no detailed examination of the proceedings 
in that Equity Cause, although I have read the hypothetical ques¬ 
tion.’’ 

Also the testimonv of William J. Neale, witness, on direct exami- 
nation, (Record, pages 345-346) to-wit: 

“Q. Have you examined the caveat, framing of issues, prayers for 
submission to the Court, papers and briefs filed in the administra¬ 
tion cause of William Pitt Kellogg, deceased. No. 24942? A. I have 
examined copies of them that were turned over to me by Mr. 

• Fletcher, for the purpose of making an examination. 

Q. Have you similarly examined the petition of objections to 
the first Account of the Executor filed in said administration cause, 
including the briefs, etc.? A. Yes; copies of them; not the origi¬ 
nals. 

Q. II ave you similarly examined the bill of complaint filed in the 
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cause of Sherman Kellogg vs. Winchell. Equity cause No. 37S0S, 
and the motions, briefs and papers tiled in the same cause? 
A. Copies of the, just as I did with respect to the other papers. 

Q. Is that likewise true of the briefs, answer of Defendant Fletcher 
to the rule to show cause, etc., in the case of Sherman Kellogg vs. 
Winchell, No. 3479, in the Court of Appeals of the District of Co¬ 
lumbia? A. Yes, that is true.’’ 


Also the testimony of Robert II. McNeill, witness, on direct exami¬ 
nation, (Record, page 254) to-wit: 

324 “Q. Have you read the caveat, framing of issues, prayers 

for submission to the Court, motions, orders and briefs tiled 
in the administration cause of William Pitt Kellogg, deceased, No. 
24942; also the petition of objections to the first Account of the 
Executor filed in the administration cause of William Pitt Kellogg, 
aforesaid, including the briefs filed therein, the bill of complaint 
filed in the cause of Sherman Kellogg vs. Fred A. Winchell, et al., 
Equity Cause No. 37808, the motions, orders and briefs filed therein 
and pertaining thereto; also the briefs, answer of defendant Fletcher 
to the rule to show cause, issued in the cause of Sherman Kellogg 
vs. Fred A. Winchell, et al.. No. 3479. in tl ie Court of Appeals of 
the District of Columbia, including the motions and briefs pertain¬ 
ing thereto, all of which were prepared by the defendant, Edmond 
C. Fletcher, as attorney of record for and upon Itchalf of the plain¬ 
tiff, Sherman Kellogg? A. I have. I have looked over a great 
mass of papers pertaining to that litigation. I have a bundle here 
I have looked over with care: I do not know whether 1 should recite 
that or not. His Honor will note what I have before me. I have 
looked over a number of papers, briefs, memoranda, etc.” 

11. In said paragraph 21 of the Report, the Auditor, after stating 
“This testimony was all basal upon h i/pofht tical <jue#tions. then 
sets forth the following: 

“the contents of which, when compared to the records, showing that 
there could be no basis fixing a value on the services predicated of 
this question.’’ 


The defendant excepts to the aforesaid finding, upon the grounds 
(a) that it is not supported by and is contrary to the evidence as just 
shown, bv the Record, in the preceding exception (Record, pages 
310-311, 345-340, and 254): (b) that the only objection to the 
hypothetical question propounded to the witness, Daniel Thew 
Wright, either by the Auditor or plaintiff’s counsel, is as follows: 

325 “Mr. Clephane: I object to that part of the question as to 
which evidence has been lawfully admitted bv the Court; * 
I do not know what my friend means by that. If you will leave out 
that word ‘lawfully’ I have no objection.” 

Mr. McAtee: Eliminate the word ‘lawfully.’ 

(Record, page- 310, 311. 312.) 
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( b ) That the only objection to the hypothetical question put to 
the witness, Robert H. McNeill, taken either by the Auditor or plain¬ 
tiffs counsel, is as follows: 

“Mr. Cleplmne: I desire to reserve inv objection to the question. 
It is not in accordance with the evidence in the case, and for that 
reason I desire to make objections.” 

(Record, pages 254-2611.) 


(r) That to the hypothetical question put to the witness, William 
.1. Neale, there were no objections whatever, either by the Auditor or 
plaintiffs counsel. 

(fl) That said finding of the auditor is contrary to the Auditor’s 
findings, as set forth in Schedules I-A, I-15, 1-C, 1-K, of his Report. 

(r) That said finding is not supported bv and is contrary to the 
evidence. (See defendant's bill of particulars, admitted in evidence, 
at pages 57 to 60 of the Record.) 

(/) That the plaintiff offered no proof whatever against defend¬ 
ant’s bill of particulars, excepting one item of $6,000.00 as set forth 
therein, at page 6, being a claim for trying the caveat contest. 

Exception Twelve. In paragraph 21 of the Report, the Auditor 
sets forth the following: 

526 “The hypothetical question propounded to Messrs. Wright. 

Neale, and McNeill accompany this Report as an exhibit, and 
some discussion of the same seems to be proper, in view of the fact 
that the value of the services claimed by Mr. Fletcher is based upon 
the answers of said witnesses called bv Mr. Fletcher.” 


Defendant excepts to the last aforesaid finding, wherein the Auditor 
asserts “the value of the services claimed by Mr. Fletcher is based 
upon the answers of said witnesses called bv Mr. Fletcher,” upon the 
grounds (<i) that it is not supported by and is contrary to the 
Auditor’s Report, at Schedule I-A-R-C-D-E; the defendant’s bill 
of particulars, admitted in evidence (Record, pages 50-54); the de¬ 
fendant’s testimony, as a practicing attorney for 10 years and qualify¬ 
ing as an expert witness. (Record, pages 58-66.) such testimony not 
being contradicted by the plaintiff, or by any oral testimony, dep¬ 
osition, or documentary proof offered upon his behalf; (b) upon the 
further ground that such finding is not supported by and is contrary 
to the evidence is the testimony of the witnesses Daniel T. Wright, 
William J. Neale and Robert II. McNeill, as shown in the next preced¬ 
ing exception eleven-10, which may be considered as a part of this 
exception, without re-stating. 

2. In said paragraph 22 of the Report, the Auditor next sets forth 
the following: 


“In the first place, in that part of the hypothetical question deal¬ 
ing with the caveat proceedings, the following appears: "that cause 
was fully and properly conducted by the defendant Fletcher, through 
all its stages, from its inception in said court to the date of trial 
thereof on the following April 12. 1620.' As has been slated, it does 
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not appear that the cause was even instituted properly, and, of course, 
the attorneys to whom the question was proj>ounded could not have 
knowledge of that fact from the reading of the hypothetical ques¬ 
tion.” 


»JL i 


Defendant excepts to the last aforesaid finding, upon the ground 
that the Auditor, at the hearing before him. did not object to the 
propounding of the hypothetical question to any of the aforesaid 
witnesses (Record, pages 810-811-812. 2 ”>4-268, 84.”), 84b) ; that 
plaintiff’s counsel, at said hearing, failed to object or ]>oint 
out any part, words or phrases in the hypothetical question 
propounded to the witness. Robert II. McNeill, and make 
objection thereto, in order that the question might be corrected, 
modified or amended, but was content with the general objection, as 
heretofore shown ( Record, page 268). 

8. Defendant further excepts to the aforesaid finding, to-wit, “It 
does not appear that the cause was even instituted properly”, uj>on 
the grounds (a) that it is vague, uncertain and unintelligible, and 
(h) that the Auditor fails to state elsewhere in his Report that the 
cause was not instituted properly. 

4. In said paragraph 22 of the Report, the Auditor sets forth the 
following: 

“The hypothetical question further contains this pro|>osition: 
That four davs before the date of trial of said caveat, and on or about 
April 8. 1920. the defendant Fletcher, as the attorney for the plain¬ 
tiff Kellogg, caveator, was first advised bv Frank J. Hogan, counsel 
for the said (leorge E. Fleming and the Fnion Trust Company, Ex¬ 
ecutor of said will, caveatees, of the existence of three other and prior 
testamentary instruments of William Pitt Kellogg; * * * That 

defendant Fletcher at said time, was not permitted to inspect or 
ascertain the true contents or provisions of said prior wills; that on 
the aforesaid date of trial of said caveat, the defendant Fletcher re¬ 
quired the production of said prior wills by the aforesaid Ilogan. and 
their admission in evidence, at which time defendant Fletcher was 
then permitted, for the first time, to examine their contents and 
provisions.’ The Auditor has found, as a matter of fact, that Mr. 
Fletcher did know of the contents of the wills before he went into the 
trial of the cause, therefore, this statement, under the Record, was 
highly improper in the hypothetical question.” 


Defendant excepts to the last aforesaid finding, upon the grounds 
(a) that neither the Auditor nor the plaintiff's counsel, at the hear¬ 
ing, objected to. and pointed out, any parts, words, or phrases in the 
hypothetical question, and make objections thereto in order that the 
same might be corrected, modified or amended, the plaintiff's counsel 
l>eing content with the general objection, as heretofore shown, 
(Record, page 268); (b) that the Auditor, in thus reading 
828 into the hypothetical question an objection, at this time, and 
as above shown, has erroneously disregarded the principles of 
legal procedure: (e) that the Auditor, in thus setting forth that 
which he finds in the hypothetical question has erroneously omitted 
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therefrom, and after the words “William Pitt Kellogg” the follow¬ 
ing: 

‘‘each hearing a previous date thereon, to-wit: June 30, 1914, June 
0, 1912, and Juno 24. 1911; (h) that said Fleming prepared and 
dictated these prior wills, each of which was executed hy the said 
William Pitt Kellogg: and ( i ) that tlu* last two of said prior wills 
had been in the custody of said Fnion Trust Company from the 
aforesaid date of August 13. 1918 to the* aforesaid date of April 8, 
1920 .” 

•">. in said paragraph 22 of the Report, the Auditor sets forth the 
following: 

‘Tn the hypothetical question, hearing on the caveat proceedings, 
the following also appears: ‘that in the conduct of said proceedings 
upon behalf of the plaintiif Kellogg, the defendant Fletcher was 
necessarily required to remain away from his residence and law 
office at Kansas City. Missouri, for a period of 128 days, exclusive of 
27 days upon which services were rendered and performed in this 
Court and in this proceeding* ". The Auditor pauses at this point 
to make note of the fact-, that, in his judgment, there could be no ex¬ 
cuse for the defendant necessarily remaining away from his residence 
and law office for a period of 128 days, exclusive of 27 days, upon 
which services were said to have been rendered and performed in 
this Court and in this proceeding/* 

Defendant excepts to the last aforesaid (hiding, upon the grounds 
(a) that neither the auditor nor the plaintitFs counsel, at the hear¬ 
ing, objected to and pointed out. any parts, words, or phrases in the 
hypothetical question, and make objection thereto in order that the 
same might he corrected, modified or amended, the plaintiff's counsel 
being content with the general ohj<*ction, as heretofore shown, 
(Record, page 2(>3) : (/;) that tin* Auditor, in thus reading into the 
hypothetical question, an objection at this time, as above shown, has 
erroneously disregarded the principles of legal procedure; (c) that 
the Auditor has exceeded the authority conferred upon him by the 
order of reference, directing him to ascertain, (from the evidence) 
and report to this Court that which Ik* finds from the evidence; 
.“>29 (/>) that the Auditor’s finding, namely, that there could he 

no excuse for the defendant necessarily remaining away from 
his residence and law office for a period of 128 days, exclusive of 27 
days, is not supported hv and is contrary to the evidence, as hereto¬ 
fore shown (Record, p. . r >(Mjfi). 

(5. In said paragraph 22 of the Report, the Auditor, after finding 
the last aforesaid, then sets forth the following: 

“What the average lawver would have done in a case of this sort 
would have been to take the matter up with a reputable attorney 
located in the District of Columbia, if necessary, coming to Washing¬ 
ton to advise with him as to the method of proceedings, and, perhaps, 
attending at the trial of the caveat, this assuming, of course, that 
the caveat proceeding was properly instituted. r 
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Defendant excepts to the last aforesaid finding, upon the ground 
that it is not supported by and is contrary to the evidence. (Record, 
pages 29-ffd,) such evidence being the contract, itself, bv which 
the plaintiff employed the defendant to render such services; that the 
Auclitor, in making such finding, not only erroneously disregards 
the terms of the aforesaid contract in evidence, hut disregards the 
evidence, as heretofore shown, that five members of this Rar were 
employed hv the defendant, at different times, as associate counsel 
with the defendant in, not only the caveat proceedings, but in all 
others involved in this controversy. 

7. In said paragraph 22 of the Report, the Auditor sets hath the 
following: 

“The Auditor does not believe that an attorney has the right to 
devote unnecessary time to a case and incur unnecessary expense in 
the prosecution thereof, and then seek to charge the expense against 
his client.” 


Defendant excepts to the last aforesaid finding, upon the grounds 
(a) that the Auditor has exceeded the authority conferred upon 
him by the order of reference, in that he is not directed to report 
his belief or opinion as to the rights of an attorney in such cast's 
as this one. or his belief or personal opinion in such cases. 
:>df) as respects the law; (A) that the Auditor has erroneously dis¬ 
regarded the evidence, respecting Defendant’s contract of em¬ 
ployment to recover, by any action or actions, the property described 
in Item 4 <4 the will, upon a contingent fee, absolving the plaintiff 
from the payment of any traveling and living expenses, and associate* 
counsel fees, incurred by defendant; (Record, pages 29-3d) and (r) 
that the Auditor has further disregarded the evidence that the plain¬ 
tiff abrogated and repudiated said contract, without just cause and 
without making compensation, before the services contemplated 
thereunder were completed; (See paragraph 14 of Auditor’s Report). 

S. In said paragraph 22 of the Report, the Auditor has next 
set forth the following: 


“It therefore appears that this part of the hypothetical question 
relating to the necessity of Mr. Fletcher being absent from his 
office and residence in Kansas City is improper.” 


Defendant excepts to the last aforesaid finding, upon the ground 
hereinbefore set forth in this exception, at “5-a-A”, which is made 
a part hereof as though fully set out. 

9. In said paragraph 22 of the Report, the Auditor, sets forth, 
with respect to the defendant, the following: 

“As a matter of fact, his presence in the District of Columbia was 

not necessary.” 

•/ 

Defendant excepts to the last aforesaid finding, upon the ground 
that the Auditor has exceeded the authority conferred upon him 
bv the order of reference, wherein he is not directed to ascertain 
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and report to this court as to the necessity, or lack of necessity, 
of the defendant’s presence in the District of Columbia. 

Exception Thirteen. 1. In paragraph 23 of the Report, respecting 
Equity Cause No. 37808, Sherman Kellogg vs. Fred A. Winchell 
et al., in the District of Columbia, the Auditor sets forth 
331 the following: 

“In the hypothetical question, the witnesses were told ‘that said 
cause was instituted for the purpose of obtaining a judicial deter¬ 
mination and settlement of the questions involved in the provisions 
contained in Item IV of said last will of William Pitt Kellogg’.” 

Defendant excepts to the last aforesaid finding, upon the ground 
that the Auditor erroneously omitted from said hypothetical ques¬ 
tion. and as shown therein after the words “William Pitt Kellogg”, 
the following: “respecting the creation of attrust, either executed 
or executory, express or implied, and whether the powers therein 
set forth were extinct, void and incapable of execution.” 

2. In said paragraph 23 of the Report, the Auditor next sets 
forth the following: 

“The witnesses were further told, in the hypothetical question, 
that Mr. Fletcher was in sole charge of the ease from its inception 
on April 28, 1920, to Nov. 23, 1920, and that in attending* and 
conducting said proceeding, the defendant Fletcher was neces- 
sarilv required to remain away from his residence and law office 
in Kansas City, Mo., for a period of 76 days, exclusive of the dates 
upon which the above specific services were rendered. The same 
comments, with regard to remaining away from his residence and 
law office, as are noted in the preceding paragraph, are applicable 
here.” 


Defendant excepts to the last aforesaid finding, and comment 
thereon, upon the grounds hereinbefore set forth in Exception 12, 
5 -a-b, which may be considered as a part of this Exception, without 
re-stating. 

3. In said paragraph 23 of the Report, the Auditor sets forth the 
following: 

“The proper procedure would have been to employ competent 
associate counsel here, who would, undoubtedly, have advised against 
the filing of that Equity proceeding.” 

332 The defendant excepts to the last aforesaid finding, upon 
the grounds (a) that the Auditor has exceeded the authority 
conferred upon him by the order of reference, wherein he is not 
directed to report to this Court as to what procedure, as to the de¬ 
fendant. would have been proper in the premises; (6) that, by 
said order, the Auditor is not directed to report to this Court as 
to what advice such associate counsel here, if employed by defendant, 
would have imparted to defendant, with respect to the propriety of 
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filing that Equity proceeding; and (r) that such finding is a mere 
conjecture and argument upon the part of the Auditor. 

4. In said paragraph 22 of the Report, the Auditor sets forth 
the following: 

“As indicated in this Report, the proceedings were futile, to say 
the least, and. accordingly, the witnesses testifying on the basis 
of the hypothetical question were not properly advised as to the 
facts in the case/’ 


Defendant excepts to the last aforesaid finding, upon the grounds 
hereinbefore set forth in this exception twelve, 5-rc, b, which may 
he considered as grounds in this Exception, without re-stating. 

Exception Fourteen : 1. In paragraph 20 of the Report, the Audi¬ 
tor sets forth the following. 


“In discussing Equity Cause N<>. 2 7 Coomes vs. Winchell, the 

hypothetical question states, ‘That the defendant Fletcher, in at¬ 
tempting to the management of said cause, was necessarily required 
to remain awav from his residence and law office at Kansas City, 
for a period of 101 days, exclusive of 12 days uj>on which the above 
items of services were rendered and performed’. As a matter of 
fact. Mr. Fletcher instituted this proceeding in partition as attorney 
for Isaiah S. Coomes.“ 


Defendant excepts to the last sentence of the aforesaid finding, 
upon the ground that the Auditor has exceeded the authority con¬ 
ferred upon him hv the order of reference, wherein he is not di¬ 
rected to ascertain and report to this Court the fact that Mr. Fletcher 
instituted the said proceeding as attorney for Isaiah S. Coomes. 
232 2. In said paragraph 20 of the Report, the Auditor sets 

forth the following: 

“There does not appear to have been any necessity for representa¬ 
tion by Mr. Fletcher of Mr. Kellogg.” 

The defendant excepts to the last aforesaid finding, upon the 
ground that the Auditor has exceeded the authority conferred upon 
him by the order of reference, wherein he is not directed to reporl 
(o this Court as to the necessity, or lack of necessity, upon the 
part of defendant to represent the plaintiff in this particular pro¬ 
ceeding. 

3. In said paragraph 20 of the Report, the Auditor, after setting 
forth the last aforesaid, then savs: 

“and the premises that it was unnecessary for him to remain away 
from his residence and law office in Kansas City, for a period of 
101 days, is startling, to say the least: therefore, anv answer based 
upon such a premise could not have been proper.” 

Defendant excepts to the last aforesaid finding, upon the ground 
that neither the Auditor nor plaintiff’s counsel, at the time of the 
hearing before the Auditor, objected to and pointed out any word, 
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phrase or sentence in the hypothetical question, and make objections 
thereto, in order that the same might be corrected, modified or 
amended; and that for the Auditor to now read into that question 
an objection, as above outlined, and basing a decision thereon, is 
erroneous and against the principles of legal procedure. 

Exception Fifteen. Defendant excepts to paragraph 29 of the Re¬ 
port, respecting the Auditor’s claim of fees of $2,500.00, upon the 
ground that it is excessive, unconscionable, not measured by the 
time employed in the cause and is not in accordance with reason of 
justice. 

Exception Sixteen. Defendant excepts to the sentence on the line 
in Schedule I-A of the Report, wherein the Auditor finds, to-wit: 

“Value of services as fixed by Auditor, Nothing,” upon the 
334 grounds (a) that it is in conflict with, and not in support of, 
the Auditor’s finding, as above appearing in said Schedule I-A; 
(A) that it is not supported bv and is contrary to the evidence in 
this cause. (See defendants testimony, at pages 24 to 35, and 50 
to 00; also the defendant’s bill of particulars in evidence, at pages 
50-54 of the Record; also the testimony of Daniel Thew Wright, 
Record, p. 307-314; also William .T. Neale, Record, p. 343-364; also 
Robert II. McNeill, Record, p. 250-281, and 285-306; also the de¬ 
fendant’s various letters to plaintiff, and offered in evidence by 
plaintiff;) and (c) that such evidence adduced by the defendant, 
lias not been contradicted by the plaintiff, in person or by deposi¬ 
tion, or by any oral testimony, deposition of witnesses, or by any 
other documentary proof. 

Exception Seventeen. 1. In said Report, at Schedule I-A, under 
the captain “Analysis by Auditor”, at the second paragraph, tho 
Auditor sets forth the following; 

“An examination of the Record and of the records in the caveat 
proceedings makes it apparent that the caveat proceedings were 
filed without any justification whatever. In fixing the value of 
the services at nothing, the Auditor would not be understood as 
ruling that because an attorney is unsuccessful in a litigation, he 
is not entitled to compensation. Such, of course, is not the law. 
However, in this case, the testimony secured hy Mr. Fletcher pre¬ 
vious to the institution of the caveat proceedings was totally and 
manifestly insufficient to sustain the serious charges made by him 
against reputable citizens and professional men in the city of Wash¬ 
ington, and to sustain the serious charges made by him reflecting 
upon the reputations and characters of two ladies.” 

Defendant excepts to the last aforesaid finding, upon the grounds 
(a) that it is merely argument; and ( b ) upon the grounds, each 
and all, heretofore set forth in exception ten-2, and makes them a 
part of this, exception seventeen, as though set out verbatim. 

2. In said Analysis of the Report, at the second paragraph, the 
Auditor sets forth the following; 

“Irrespective of whether or not Mr. Fletcher knew of the 
previous wills, there can be no excuse for filing a caveat and 
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expending the amount of time that he did upon the clear state of 
facts before him.’’ 

Defendant excepts to the last aforesaid linding, upon the grounds 
(a) that it is mere argument; and (b) upon the grounds heretofore 
set forth in exception ten-2, and makes them, each and all, a part of 
this, exception seventeen, as though set out verbatim. 

3. In said Analysis of the Report, in the second paragraph, the 
Auditor sets forth the following: 

“As stated hv counsel for the plaintiff, (Record, pages 247-8), the 
only effect of Air. Fletcher's actions in the caveat proceedings seems 
to have been that it caused additional expense, in the nature of an 
attorney’s fee, of if 10,000.00 to he assessed against the estate, part of 
which, of course, necessarily came out of the share of Sherman 
Kellogg.” 

Defendant excepts to the last aforesaid finding, upon the grounds 
(a) that it is merely an argument and not a finding of fact; ( b) that 
the counsel for plaintiff was not on the witness stand, under oath, at 
any time, at the hearing before the Auditor, and did not testify 
therein; (r) that the statements of such counsel in the cause, as 
found by the Auditor, was not evidence (Record, pages 247-8). 

4. In said Analysis of the Report, at the first paragraph, the 
Auditor sets forth the following: 

“It is to he noted that a majority of the services for which Mr. 
Fletcher claims compensation on the basis of quantum meruit in this 
cause grows out of a caveat filed hv Mr. Fletcher, on Mr. Kellogg’s 
behalf against the last will and testament of William Pitt Kellogg, 
deceased.” 

Defendant excepts to the last aforesaid finding, upon the ground 
that the Auditor has erroneously disregarded both the Records, in¬ 
volved in various proceedings in which the defendant rendered serv¬ 
ices (Record. 50-66), and the evidence introduced in this particular 
cause; that he has disregarded the Records showing that the caveat 
proceeding was finally disposed of on April 12, 1020; in the 
336 Probate Court; that tlie Equity Cause, No. 37808, to construe 
the will, was thereafter and on April 28, 1920, instituted in 
the Supreme Court of the District of Columbia, and finally disposed 
of by the Court of Appeals of said District on November 7, 1921; 
that Sherman Kellogg’s petition of objections was filed in the 
Supreme Court of the District, in administration cause No. 24942, 
against the Executor’s first account, on July 13, 1920, and finally 
disposed of on the following October 20, 1920; that defendant’s ap¬ 
pearance, for Sherman Kellogg, in Equity Cause No. 37556, was 
entered on May 7, 1920. 

5. In said Analysis of the Report, at the second paragraph, the 
Auditor sets forth the following: 
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“This is a rather unusual statement, in view of the fact that he 
charges the sum of $3,000.00 for prosecuting the case when he knew 
the fact to be that it was for the benefit of his client to lose the 
case.” 

Defendant excepts to the last aforesaid finding, upon the grounds 
(a) that it is not supported by and is contrary to the evidence, in 
that the defendant’s bill of particulars, in evidence, shows the fol¬ 
lowing: “4-12. Appeared in Court and tried issues on Caveat in 
above cause, $3,000.00.” 

0. In said Analysis, at the third paragraph of the Report, respect¬ 
ing the time devoted to the case by defendant, the Auditor sets forth 
the following: 

“This testimony is based upon the hypothetical question, which 
is attached to these procedings as an exhibit, and which is fully dis¬ 
cussed by the Auditor, in the reading part of this Report. Two 
other well known members of the Bar of this Court, namely, Daniel 
Thew Wright, Esq., and William J. Neale, Esq., testified as to their 
ideas of the value of Mr. Fletcher’s services, based upon the hypo¬ 
thetical question.” 

Defendant excepts to the last aforesaid finding, upon the grounds 
(a) that it is mere argument, (/>) and upon the grounds hereinbefore 
set forth in exception eleven-10, and makes them, each and all, a 
part of this, exception seventeen, as though set out verbatim. 

7. In said Analysis of the Report, at the third paragraph, 
337 the Auditor sets forth the following: 

“In this connection, and this is true as to the other sub¬ 
divisions of this particular schedule, the Auditor desires to call the 
attention of the Court to the fact that Mr. Fletcher voluntarily chose 
to come to Washington and stay here on this case.” 

Defendant excepts to the last aforesaid finding, upon the grounds 
(a) that the Auditor has disregarded, or not considered, the evidence, 
respecting the fact that defendant, and no one else, was employed by 
the plaintiff to come to Washington and performed the services men¬ 
tioned in this controversey; and (l>) that the Auditor has erroneously 
disregarded, or not considered, the evidence adduced before him, to- 
wit, the decree of the Court of Appeals of the District of Columbia, 
rendered in the cause of Sherman Kellogg, appellant, vs. Fred A. 
Wincheli, appellees, No. 3479, wherein, said Court said: 

“Fletcher by his return to the rule shows that he has performed 
much service under the contract, for which he is entitled to compen¬ 
sation.” 

Exception Eighteen. 1. Defendant excepts to the sentence on the 
line of Schedule I-B of the Report, wherein the Auditor finds, to-wit: 
“Value of services as fixed by Auditor, Nothing”, upon the grounds, 
hereinbefore set forth in exception sixteen, and makes them, each 
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and all, a part of this, exception eighteen, as though set out ver¬ 
batim. 

2. In said Report, at Schedule I-B, respecting the Equity Cause 
No. 37,808, the Auditor sets forth the following: 

“The bill of complaint in this cause was dismissed by the Court 
on the ground that the Court was without jurisdiction/’ 

Defendant excepts to the last aforesaid finding, upon the ground 
that it is not supported by the Records in said cause; that said 
Court dismissed said bill of complaint, without opinion . as appearing 
in said order as follows: 

338 “This cause coming on for hearing on the bill of complaint, 
and the Motion of certain defendants to dismiss said bill hav¬ 
ing been argued and submitted and duly considered, it is by this 
court this 2fith day of October, 1920, 

Adjudged, ordered and decreed that said motion to dismiss is 
granted and said bill of complaint is herebv dismissed. 

WILLIAM IIITZ, 

Justice .” 

3. In said Report, at Schedule I-B, at the fourth paragraph, re¬ 
specting a fee of $20,000.00, exclusive of living expenses, as testified 
to by Robert H. McNeill, the Auditor sets forth the following: 

“Of course, Mr. McNeill’s testimony is based upon the hypothetical 
question, as was the testimony of Daniel Thew Wright, Esq., and 
William J. Neale, Esq., who testified that the services in this Equitv 
Cause and the services in all other cases in which Mr. Fletcher took 
part were of the value of $100.00 a day, exclusive of living expenses.*’ 

Defendant excepts to the first part of the last aforesaid finding, 
namely: “Of course, Mr. McNeill’s testimony is based upon the 
hypothetical question, as was the testimony of Daniel Thew Wright. 
Esq., and William J. Neale, Esq., upon the grounds (a) that it is 
not supported by and is contrary to the evidence; and (b) upon the 
grounds heretofore set forth in exception eleven-10, and makes them 
each and all, a part of this, exception eighteen, as though set out 
verbatim. 

Exception Nineteen. 1. Defendant excepts to the sentence on the 
line of Schedule I-C, of the report, wherein the Auditor finds, to-wit: 
“Value of services, as fixed by Auditor, Nothing.” upon the ground- 
hereinbefore set forth in exception sixteen, and makes them, each and 
all, a part of this, exception nineteen, as though set out verbatim. 

2. In the last paragraph of the Schedule I-C, respecting the appeal 
cause.No. 37808 in the Supreme Court of the District of Columbia, 
to the Court of Appeals of said District, No. 3 479, the Au- 

339 ditor sets forth the following: 

“The Court of Appeals later affirmed the judgment of the Supreme 
Court of the District of Columbia in dismissing the bill of complaint, 
on the ground that the Court had no jurisdiction.” 
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Defendant excepts to the last aforesaid finding, upon the ground 
that the Auditor has erroneously disregarded, or not considered, the 
Records in this cause; that by the decree of said Court of Appeals, 
and submitted in evidence before the Auditor, that Court said the 
following: “This cause comes here from the action of the trial court 
in dismissing Kellogg’s bill on the ground that it did not state a cause 
of action.” 

Exception Twenty. 1. Defendant excepts to the last sentence on 
the last line of Schedule I-E of the Report, wherein the Auditor finds, 
to-wit, “Value of services as fixed by Auditor, Nothing,” upon the 
grounds hereinbefore set forth, in exception sixteen, and makes them, 
each and all, a part of this, exception twenty, as though set out 
verbatim. 

2. In the argument of the Auditor, following the above and fore¬ 
going finding, the Auditor sets forth the following: 

“Much of the services rendered also had to do with hearings before 
the Auditor, and exceptions to the Report of the Auditor in said 
Equity Cause. The main exception was to the bond premium al¬ 
lowed by the Auditor in that cause. The practice in such cases is so 
well settled that bond premiums are properly allowable, that there 
can be no argument on that point. At any rate, the Court over-ruled 
the exceptions to the Report of the Auditor, and the plaintiff ap¬ 
parently at this time had become dissatisfied with the tactics of the 
defendant in dealing with the case.” 

Defendant excepts to the last aforesaid finding, to-wit. “At any 
rate, the Court overruled the exceptions to the Report of the Auditor, 
and the plaintiff apparently at this time had become dissatisfied with 
the tactics of the defendant, in dealing with the case,” upon the 
grounds (a) that it is contrary to the Records in that cause, wherein 
that Court by its order of March 11, 1021, in part, decreed: 
340 “and it appearing to the Court that the only exception filed 
to said Report has been -withdrawn”; (b) that it is contrary 
to the Records in that cause, wherein the said Exception, complained 
of herein, was filed on December 7, 1020: and (v) that such finding 
is contrary to the findings of the Auditor, in his Report at paragraph 
14, showing Mr. Kellogg’s letter of December J^th, 1020. received 
bv defendant on Dec. 0, 1020, in which he discharged the defendant. 

3. In the argument of the Auditor, following the above and fore¬ 
going finding, the Auditor sets forth the following: 

“This partition suit was instituted by Mr. Fletcher as attornev un¬ 
der a contract with Isaiah S. Coomes, the plaintiff, and upon the re¬ 
tirement of Mr. Fletcher as Mr. Coomes’ attorney, he (Fletcher) 
claimed a large fee, the same to he allowed from the general funds 
of the estate. The Court of Appeals has recently ruled that such 
allowances are not proper, reference being had to the case of Edmond 
C. Fletcher, Intervener, vs. Isaiah S. Coomes, Court of Appeals No. 
3765. It seems that in this case the real interest of the defendant 
was in the plaintiff in that Equity suit, and it is hard to explain upon 
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what the theory the plaintiff in this ease can be held responsible for 
services growing out of that case.” 

Defendant excepts to the last above and foregoing finding, upon 
the grounds (a) that the Auditor has exceeded the authority con¬ 
ferred upon him by the order of reference; and (b) that, by said 
order, the Auditor was directed to ascertain and report the reason¬ 
able value of the defendant’s services rendered in that case, upon 
behalf of Sherman Kellogg, after May 10, 10*20; (c) that, by said 
order, the Auditor was not directed to ascertain and report to this 
Court the extent of the interest which Mr. Fletcher had in Mr. 
Coomes, or what the Court of Appeals decided in Mr. Fletcher's con¬ 
troversy with Mr. Coomes. 

•> 

Exception Twenty-one. Defendant excepts to Schedule II (C). 
wherein the Auditor finds ‘‘Paid after discharge” and “Paid 
341 before discharge,” upon the ground that the Auditor has ex¬ 
ceeded the authority conferred upon him by the order of ref¬ 
erence, wherein he was not directed to ascertain and report 
the date upon which the discharge became effective. 

Exception Twenty-two. Defendant excepts to Schedule III, where¬ 
in the Auditor reports the following: 

“that he paid Ilenrv E. Davis $2.">0.00. under date of March 30, 1022. 
Mr. Davis’ appearance does not appear to have been entered for the 
plaintiff in any case, and the Auditor finds that the payments made 
to Mr. Davis were for services rendered on behalf of Mr. Fletcher.” 

upon the grounds (a) that the Auditor has erroneously disregarded 
the evidence in the case (Record, pages 20-21) to-wit” On or about 
October 20, or 27, 1020, I employed Mr. Ilenrv F. Davis, a Member 
of this Bar. to assist me in the last above mentioned matters”: and 

(b) the Auditor has further disregarded, or not considered, the 
Records showing the decree of the Court of Appeals in Cause No. 
3470, rendered on June 0. 1021, showing the appearance of “Mr. 
Henry E. Davis.” as one of counsel for Sherman Kellogg. Appellant: 

( c ) the Auditor has further disregarded, or not considered, the 
docket of said Court of Appeals in said cause, wherein the said Ilenrv 
E. Davis entered his appearance in said cause on December 2. 1020. 

Exception Twenty-three. 1. Defendant excepts to Schedule V 
of the Report, respecting the “Analysis by auditor”, and pertaining 
to the defendant's railroad and living expenses while engaged in 
rendering services for the plaintiff from the date of his employment 
to December 9, 1920, wherein the Auditor finds: 

“It does not appear that these expenses were necessary expenses. 
They were actual expenses, according to the defendant's testimony, 
and if necessarv, mav be said to have been fair charges. The neees- 
sitv however does not appear. A more appropriate* course for Mr. 
Fletcher to have pursued would have been to have put the matter 
in the hands of associate counsel in Washington for attention, ami 
for him to have come to Washington when occasion demanded his 
presence here.” 
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342 upon the grounds, that the Auditor has exceeded the author¬ 
ity conferred upon him by the order of reference, wherein 

he is not directed to find and report as to what course would have 
been appropriate for Mr. Fletcher to have pursued with reference 
to the management of litigation entrusted to his care; ( b ) that it 
is not supported by the evidence (Rec. p-. 21-25, 38-39). 

2. In said Schedule V of the Report, the Auditor sets forth the 
following: 

“It is of interest to note that his expenses in Kansas City did not 
continue during his presence in Washington, with the exception that 
for a period of time he maintained an apartment in Kansas City 
for which he paid $35.00 per month, it appearing that said apart¬ 
ment was occupied also by another person who paid half the rent 
therefor. He continued paying this amount of rent up to June 15, 
1920, therefore, the Auditor does not consider the above expenses as 
necessary expenses of the defendant, although they were, according 
to his testimony, actual expenses.'’ 

Defendant excepts to the last above and foregoing exception, upon 
the ground that the Auditor has exceeded the authority conferred 
upon him by the order of reference, wherein he is not directed to find 
and report what defendant’s expenses were in Kansas City, during 
the time of his employment by the plaintiff. 

Wherefore, defendant prays the Court to reject the findings and 
conclusions of the Auditor, as referred to or set forth in the foregoing 
exceptions, and to make findings in accordance with the truth and 
justice of the Record and in accordance with the foregoing excep¬ 
tions; and to sustain defendant’s above and foregoing exceptions 
herein; and for any and all such other orders, judgments and de¬ 
crees as said defendant may be entitled to in the premises. 

EDMOND C. FLETCHER. 

EDMOND C. FLETCHER, 

CAMDEN R. McATEE, 

Attorneys for Defendant. 

343 District of Columbia, ss : 

Beforo me, a Notary Public, in and for the District aforesaid, 
personally appeared Edmond C. Fletcher, who, being by me first 
duly sworn, deposes and says that he knows and has road the con¬ 
tents of the foregoing exceptions by him subscribed, that the state¬ 
ments therein made of his own knowledge are true and that those 
statements made on information and belief he believes to be true, 
and that said exceptions are not filed for the purpose of delav. 

EDMOND C. FLETCHER. 


Subscribed and sworn to before me this 29th day of March, 1923. 
[seat..] A. E. E. MAHON, 

Notary Public. 


My commission expires Dec. 11, 1923. 
13—1102a 
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Memorandum Opinion. 
Filed July 11. 10*23. 

4 / 


* 


It is not necessary to pass on the exceptions in detail. Some are 
wholly others in part frivolous. In two important respects they 
must be sustained. It is not established that the filing of the caveat 
was so completely unwarranted because of an utter lack of informa¬ 
tion as to preclude all recovery wore a recovery otherwise warranted. 
Likewise as to the first equity suit it may have been unwise to pro¬ 
ceed as the defendant did but the most that can well he said is that 
he made a mistake as it turned out. The opinion of the Court of 
Appeals shows that there was authority for the defendant’s conten¬ 
tion though not in this jurisdiction. The case might be sent back 
to the Auditor to take testimony and report along the lines indicated 
but that is thought not to he necessary in view of the conclusion 
reached as to the right of the defendant to recover on his counter¬ 
claim in any event. 

The Auditor has disallowed certain amounts spent for ear fares, 
hotel bills and living expenses on the ground that the defendant 
should have retained counsel in Washington and not come here 


to attend to the plaint ill ’s allairs. That finding was beyond the 
scope of the reference hut as the amounts are stated the question 
of their allowance or not can he finally passed upon. 

The defendant’s theory seems to he that under his contract lie 

t 

might go on experimenting in litigation. He has no such right. 

He was given free rein to go about accomplishing what he 
34o thought he could. After two experiments one in an attempt 
to invalidate the will in whole or in part and the other to 
have it construed both of which were unsuccessful the plaintiff was 
not bound to allow another experiment. Otherwise where set the 
limit? In this view of the case the failure of the Auditor to value 


the defendant’s service makes no difference. 

It is obvious that the partition suit was not started with an eye 
single to the plaintiff’s interest otherwise why not make him plain¬ 
tiff? The evidence shows that the main stake was counsel fees 
payable out of the proceeds of the sale and trustees’ fees. When 
those seemed to have eluded the gras]* then the defendant appears 
for the plaintiff here who had been made a defendant there with his 
representation by an attorney always under the control of the pres¬ 
ent defendant. An attorney cannot do that sort of thing and expect 
pay for it. 

There is one decisive reason why the defendant cannot recover for 
his fares and living expenses. 11 is contract with the plaintiff re¬ 
cites that he is an attorney practicing law in the City of Washington. 
A client is not expected to pay living expenses as such of an attor¬ 
ney incurred at his place of business nor his car fares expended in 
getting there or in getting away from there. 
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Another reason why fares and living expenses should not be al¬ 
lowed is that the plaintiff was given to understand that he would 
not be chargeable with such expenses. 

The defendant is not entitled to be credited with anv amounts 

* 

paid other attorneys. That was part of his risk. 

.140 The plaintiff stated through counsel in open court that he 
was willing to credit defendant with expenditures found by 
the Auditor which arc usually charged to clients. 

The allegations of the bill as to the giving of the note for $1,- 
420.28 must be found to be true. Had the defendant promptly 
begun action to recover the $3,000 from Flemming there might be 
reason to suppose that he believed that a good cause of action could 
be stated. He tells a different story from that told by the plain¬ 
tiff’s witnesses but theirs are taken as the truth. 

Defendant urges the rule that a verified answer must be overcome 
bv two witnesses or by one witness and strong corroborating cir¬ 
cumstances and cites cases in our Court of Appeals to that effect, 
but it does not appear in these cases that the attention of the Court 
was called to Equity Rule 10 requiring that pleadings be verified 
thereby depriving the plaintiff of his former right to waive answer 
under oath and especially that clause of the rule reading “and verifi¬ 
cation shall not make other or greater proof necessary on the side of 
the adverse party”. 

What each party claims as to the state of the accounts between 
the parties was not argued. For the assistance of the Court briefs 
should be filed setting forth the respective claims with references to 
the testimony unless the parties are agreed upon the facts as con¬ 
trolled by this opinion. If they are a stipulation to that effect may 
be filed and a decree entered, otherwise a final decree will be signed 
when the facts are found. 

WALTER I. McCOY. 

Chief Justice. 

347 Stipulation as to Balance Due on Accounting. 


Filed July 18, 1923. 


Law Offices 


Mason, Spalding & M'cAtee. 

Woodward Building, 
Washington, D. C., July 14. 1923. 


Colonel Walter C. Clephane, 

Wilkins Building, 

Washington, D. C. 

Dear Sir: 

In re Kellogg v. Fletcher. 


In the light of the memorandum of Mr. Chief Justice McCoy, a 
statement of the accounts between the parties based upon the sched¬ 
ules and the auditor’s report, is suggested as follows: 


O JO 
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“Sherman Kellogg, in Aceount with Edmond C. Fletcher. 


I)r. Cr. 


To Schedule 

11-A 

(Report 

53) . 

... $314 

.28 



(« 

11-B 

( 

a 

34) . 

04 

.04 



.< 

11-C 

( 

4 4 

55) . 

121. 

.00 



*« 

IV 

( 

“ 58-59) . 

193, 

. 35 



*4 

X 

( 

a 

71) . 

950. 

82 



Bv Schedule 

% 

VI 

(Report 

04) . 

• • • • • • a 

• • 

$508 

. 32 

a 

VII 

( 

u 

r»r>) .... 



500. 

001 

» 4 

VIII 

( 

4 » 

08) . 

. 


800, 

.00 

44 

IX 

( 

4 4 

70) . 



1,350 

.00 

To Balance 


. . . 



... 1,574. 

45 








$3,219. 

14 

$3,219. 

14 

In favor of Kellogg, 

$1,57 

4.45.” 






I would be very pleased to know if the foregoing coincides with 
your point of view; and have not had time fully to study the decision. 
I am making this tentative suggestion for your consideration in the 
interval. 

Very trulv vours. 

MASON. SPALDING & McATEE. 
Bv CAMDEN R. McATEE. 

CRM-E. 

348 I agree to the above statement of aceount. 

WALTER C. CLEPIIANE, 

Attorney for Plaintiff. 

Final Decree. 

Filed Julv 18. 1923. 

* 

******* 

This cause came on to be heard at the April term of this Court; 
and thereupon, upon consideration thereof, it is this 18 day of July, 
1923. adjudged, ordered and decreed that the defendant, Edmond C. 
Fletcher, is indebted to the plaint ill*. Sherman Kellogg, in the sum 
of Fifteen Hundred and seventy-four and 15 100 Dollars, with in¬ 
terest from Julv IS. 1923, which said sum he is hereby directed to 

• *. 

pay to the plaintiff or his attorneys of record. 

And it is further adjudged, ordered and decreed that the said de¬ 
fendant, his attorneys, and his heirs, executors, administrators and 
assigns, be and they are hereby perpetually enjoined from further 
prosecuting the defendant’s suit at law against the said plaintiff, 
now pending in this Court and numbered 05075. and that the said 
defendant be and he is hereby directed to deliver up for cancellation 
to the plaintiff or his attorneys of record the promissory note in the 
sum of $1,420.98, with interest, which forms the subject matter of 
said suit. 
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And it is further adjudged, ordered and decreed that the said de¬ 
fendant shall pay to the plaintiff the costs of this equity proceeding, 
to he taxed by the clerk, and that the plaintiff shall have exe- 

349 eution for the amount of the indebtedness and costs aforesaid, 
as at law. 

Bv the Court: 

WALTER I. McCOY, 

Chief Justice. 

And from the foregoing order and decree the said Edmond C. 
Fletcher, defendant, in open court, appeals to the Court of Appeals 
of the District of Columbia and the maximum penalty on the under¬ 
taking on such his appeal is fixed at $3,200, if to operate as a super¬ 
sedeas. and $100, if for costs onlv. 

WALTER I. McCOY, 

Chief Justice. 

Memorandum. 

August 7, 1923.—Undertaking on appeal approved and filed. 

Assignments of Error. 

Filed August 7, 1923. 

******* 

The Court erred as follows: 

1. In construing the terms of Defendant’s contract of employment 
of April 15, 1919, as if in full force and effect and unrevoked by 
plaintiff, and rendering a decree based thereon. 

2. In construing the terms of said contract of employment, as a 
separate and divisible one in full force and effect, and rendering a 

decree based thereon. 

350 3. In construing defendant’s theory of his case, and the 
services rendered by him to plaintiff in the various actions in 

this Court, as an experiment in litigation. 

4. In holding that defendant, under his said contract of employ¬ 
ment, had no right to institute more than two actions, upon behalf 
of plaintiff, for the recovery of the property contemplated by such 
employment. 

5. In holding that defendant, under his said contract of employ¬ 
ment, was given a free rein by plaintiff to recover the property con¬ 
templated by such employment. 

G. In holding that defendant’s failure to set aside the will of 
William Pitt Kellogg by the caveat proceeding, and to obtain a 
judicial construction of said will by the first equity suit. No. 37808. 
instituted and prosecuted in this Court by defendant, upon behalf of 
plaintiff, relieved plaintiff from the obligation to permit defendant 
to further proceed under his said contract to recover the property 
contemplated by such employment. 
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7. In refusing to consider the action of plaintiff in dismissing the 
second equity suit of Sherman Kellogg vs. Fred A. Winchell et al.. 
No. 3955)9, instituted in this Court bv defendant upon behalf of 
plaintiff, in pursuance of the terms of his said contract of employ¬ 
ment. 

8. In holding that, by reason of Equity rule 10 of this Court, the 
defendant’s specific, definite and responsive denials, as set forth in 
his amended and supplemental answer under oath, of the material 
averments of the bill, was not evidence for defendant, and need not 
be overcome by the testimony of two witnesses, or of one witness and 

clear corroborating circumstances. 

351 5). In refusing to consider and decide defendant's counter¬ 

claim against plaintiff, on the basis of quantum meruit, for his 
legal services rendered to plaintiff under said contract of employ¬ 
ment, prior to plaintiff's repudiation thereof. 

10. In refusing to consider and decide defendant's claim against 
plaintiff for $1,350.00, as the reasonable value of his legal services 
rendered to plaintiff, in preparing, filing and prosecuting the latter's 
objections to the first account of the Executor in the administration 
cause of William Pitt Kellogg, as set forth in the Auditor’s report 
at Schedule I-A. 

11. In denying defendant's counterclaim against plaintiff, on 
the basis of quantum meruit, for his legal services rendered to plain¬ 
tiff in Equity cause of Isaiah S. Coomes vs. Fred A. Winchell, 
Sherman Kellogg et al.. No. 37550, after May 7. 1020, as set forth 
in the Auditor’s report at Schedule I-E. 

12. In denying defendant's claim against plaintiff for reimburse¬ 
ment of money paid out for railroad fares, traveling expenses and 
hotel expenses in Washington. D. C., while away from his residence 
and law office in Kansas City, Missouri, on the plaintiff's business 
in the District of Columbia, as set forth in the Auditor’s report at 
Schedule V. 


13. In denying defendant 
ment of money paid out to 


's claim against plaintiff for reimburse- 
associate counsel for legal sendees ren¬ 


dered in attending to plaintiff's business in the District of Co¬ 


lumbia. 


352 14. In assuming jurisdiction over the subject-matter of the 

suit in attachment previously instituted on May 9. 1921, by 
defendant against plaintiff in this Court, on the law side, cause 
No. 65675, to recover on plaintiff's negotiable promissorv note for 
$1,420.98. 

15. In enjoining defendant from prosecuting the last aforesaid 
action against plaintiff, on the law side of this Court. 

16. In ordering defendant to surrender said note for $1,420.98 
for cancellation. 

17. In refusing to decree the account for $1,420.98 rendered by 
defendant to plaintiff, as an account stated and settled between said 
parties. 

18. In holding that more than one witness testified upon behalf 
of plaintiff, as respects the latter’s execution and delivery of said 
note for $1,420.98 to the defendant. 
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19. In refusing to consider the special and general findings of 
the Auditor, respecting the reasonable value of defendant’s legal 
services rendered to plaintiff, as set forth in his report at Schedule 
I-A, B, C. D and E. 

20. In holding that the Auditor failed to fix the reasonable value 
of defendant’s legal services rendered to plaintiff. 

21. In refusing to render a decree in favor of defendant and 
against plaintiff. 

22. In rendering a decree in favor of plaintiff and against the de 
fondant for $1,574.45. and costs of this action. 

C. K. McATEE, 

E. C. FLETCHER, 
Attorneys for Defendant. 

353 Defendant’s Designation of Record. 

Filed August 7, 1923. 

★ * * * * 4c * 


The defendant designates the following to constitute the record 
of his appeal in the above entitled cause: 

1. Bill of complaint with all exhibits. 

2. Amended and Supplemental answer with exhibits, excepting 
Exhibit 3. 

3. Replication to Amended and Supplemental answer. 

4. Order of Reference to Auditor, excepting paragraphs num¬ 
bered 2, 4, fi, 7, 8, 9. 10 and 11. 

5. Defendant’s statement of legal services rendered plaintiff, filed 
with Auditor on April 12. 1922. 

6. Declaration in cause of Edmond 0. Fletcher vs. Sherman Kel¬ 
logg, No. 05075. at Law. in this Court, with Particular Declaration. 

7. Order releasing credits of defendant in last aforesaid action, 
dated June 28. 1921. 

8. Caption, last paragraph on 7th page and first paragraph of 
8th page, signature and verification of Sherman Kellogg, omitting 
all other parts, of Original Affidavit of Defense in last aforesaid 
action. 

9. Caption, paragraphs 9 and 10, signature and verification of 
Sherman Kellogg, omitting all other parts, of Bill of Complaint 
in cause of Sherman Kellogg vs. Fred. A. Winchell et ah, No. 39599, 
in Equity, in this Court. 

10. Plaintiff’s motion for Rule against Edmond C. Fletcher, to 
show cause why bill of complaint should not be dismissed, 

354 including affidavit of Walter C. Olephane. in above cause No. 
39599. 

11.. Order dismissing bill of complaint in above cause No. 39599. 

12. Defendant’s motion for leave to file amended and supple¬ 
mental answer in this cause. No. 39138. 

13. Sherman Kellogg’s answer in the cause of Isaiah S. Coomes 
vs. Fred A. Winchell et al., No. 37553, in Equity, in this Court. 
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14. Order withdrawing appearance of Janies F. S'plain, attorney 
for Sherman Kellogg in said cause No. 37556. 

15. Order of appearance of Edmond C. Fletcher, attorney for 
Sherman Kellogg in said cause No. 37556. 

16. Affidavit of Edmond C. Fletcher, excepting Exhibit “A,” 
in cause of Edmond C. Fletcher, intervener-appellant, vs. Isaiah 
S. Coomes et al., No. 3765, in the Court of Appeals of the District 
of Columbia. 

17. Letters of Sherman Kellogg to Edmond C. Fletcher, addressed 
“my dear Edmond,” dated January 13, 1020, February 0, 1920. 
February 10, 1020, February 21. 1020. April 10, 1020. May 17. 
1020, August 6, 1020. August 16, 1020. September 10, 1020, October 
16, 1920 and December 4th, 1020. 

IS. Letters of E. A. Kellogg to E. C. Fletcher, dated May 0. 
1020, August 23, 1020, October 17, 1020 and February 11, 1021. 

10. Letters of Edmond C. Fletcher to Sherman Kellogg, dated 
February 20, 1020, including first page only, and signature; April 
0, 1020, including first page only, and signature; May 21, 1020, 
July 6. 1020, including the second and third paragraphs only 
355 on first page, and all of third page; and Dec. 0. 1020. 

20. Letters of Edmond C. Fletcher to E. A. Kellogg, dated 
on June 16, 1020, and October 23, 1020, including second paragraph 
only, and signature. 

21. Receipt for $250, dated March 21. 1022, from Ilcnry E. 
Davis to Edmond C. Fletcher. 

22. Paragraph No. 18 of Auditor's Report. 

23. Schedule I-A, B. C, D and E of Auditor’s Report, omitting 
comment next appearing after the respective phrases, namely. 
“Value of services as fixed by the Auditor, Nothing.” 

24. Schedule Y of Auditor’s Report, omitting comment next ap¬ 
pearing. 

25. Memorandum Opinion of the Court in this cause. 

26. Decree of this Court, including the appeal therefrom to the 
Court of Appeals of the District of Columbia. 

27. Memorandum of filing of appeal bond, with approval of 
the Court. 

28. Statement of Evidence. 

29. Assignments of Error. 

30. This designation. 

C. R. McATEE, 

E. C. FLETCHER. 

Attorneys for Defendant. 

Service of notice of the filing of the above, with a copy attached, 
is hereby acknowledged on this 7th day of August, 1023. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Plaintiff. 
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356 Plaintiff's Designation of Record . 

Filed August 11, 1923. 

******* 

The plaintiff, appellee, hereby designates the following additional 
portions of the record on appeal in the above entitled cause: 

1. The original answer with Exhibit 5 thereto; 

2. The entire order of reference to the Auditor; (appellant des¬ 
ignated only a portion of this) ; 

3. The entire Auditors report and schedules (the appellant des¬ 
ignated only portions thereof) ; 

4. Stipulation as to the amount found due by the Auditor as 
evidenced by the letter of Mr. McAtee to Mr. Clephane, dated July 

14, 1923, with the acquiescence of the latter endorsed thereon; 

5. The following exhibits and portions of exhibits filed and used 
before the Auditor, to wit: 

(a) Statement of legal services alleged to have been rendered 
bv defendant, appellant, for plaintiff, appellee, in the District of 
Columbia, under a written contract of employment dated April 

15, 1919, which statement is attached to appellant’s answer to the 
rule issued against appellant to show cause why the bill of com¬ 
plaint tiled by him in the name of appellee, in the case of Kellogg 
v. Winchell, No. 39599, Equity, should not be dismissed. 

( b ) The first seven and a half lines on the last page of the 
affidavit filed by appellant on or about December 20, 1921, in Ad¬ 
ministration proceedings No. 24942, re Estate of William Pitt 
Kellogg, deceased, and Exhibit B accompanying said affidavit. 

(r) Exhibit A to the Answer of appellant to the rule issued 
against him to show cause why his appearance should not be stricken 
from the record in Equity No. 37556, Coomes v. Winchell. 

357 (d) Bill filed by appellant on behalf of appellee in Equity 
Cause No. 37808. 

(c) Caveat filed by appellant on behalf of appellee in said ad¬ 
ministration proceedings No. 24942. 

(/) T1 le following extracts from the transcript of testimony 
taken in said administration proceedings and filed by appellant 
before the Auditor in this cause, to wit: 

(1) The index showing the names of the witnesses; 

(2) From page 54 of said transcript the paragraph reciting that 
George E. Fleming was sworn as a witness on behalf of the caveator, 
followed by the portions of said transcript showing cross-examina¬ 
tion of said witness on pages 83 and 84 thereof, beginning with 
the last question on page 83 and ending with the last answer on page 
84. 

(3) So much of the charge to the jury as is reported in said 
transcript on pages* 98 to 101, beginning with the last line on page 
98 and ending with the words “The jurors answered 'No,’ ” on 
page 101. 
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(g) The second paragraph of the intervening petition of ap¬ 
pellant in Equity Cause No. 37556 in the Supreme Court of the 
District of Columbia, as the same is contained on page 16 of the 
printed transcript of record in the Court of Appeals of the District 
of Columbia, No. 3765. Edmond C. Fletcher, Intcrvenor, appel¬ 
lant, v. Isaiah S. Coomes, et al. 

( h) Typewritten copy of affidavit filed by Walter C. Clephane 
in response to motion of appellant to have his name stricken from 
the record as attorney for appellee in said cause and filed as an ex¬ 
hibit with the Auditor. 

(i) The following extracts from the brief of appellant filed in 
the Court of Appeals in the cast* of Fletcher v. Coomes, et al., No. 
3765, which said brief was filed as an exhibit before the Auditor, 

to wit: 

358 (1) The last paragraph on page 8 of said brief and the 
first eight lines at the top of page nine thereof. 

(2) From pages 16 and 17 of said brief, commencing with the 
words on the fourth line on page 16, ‘‘the provisions of that con¬ 
tract provided/’ and ending with the words on page 17 “a right 
which he impliedly agreed not to defeat.” 

(3) The paragraph on page 36 of said brief commencing with 
the words “the fact that the defendants’’ and ending with the words 
“have assumed an additional burden." 

(j) The entire original affidavit of defense in the case of Fletcher 
v. Kellogg, No. 65675. At Law in this Court. (Appellant in his 
designation only asked that a portion of this affidavit be copied). 

(k) Letter from Fletcher to Kellogg dated February 25, 1910. 
(/) Letter from Fletcher to Kellogg dated October 1, 1919. 

( m) Postscript to Fletcher's letter to Kellogg dated November 
29, 1919. 

(n) Fletcher’s letter to Kellogg dated January 14, 1920. 

(o) Fletcher’s letter to Kellogg, dated February 13, 1920. 

( p) The first paragraph on page 2 of Fletcher’s letter to Kellogg 
dated February 16, 1920. 

(q) Letter from Fletcher to Kellogg dated February 20, 1920. 
(Appellant designated only parts of this letter). 

(r) Letter from Fletcher to Kellogg, dated March 6, 1920. 

(s) Letter from Fletcher to Kellogg dated March 12, 1920. 

(0 Letter from Fletcher to Kellogg, dated April 9, 1920. (Ap¬ 
pellant designated only part of this letter.) 

(?/•) Fletcher's letter to Kellogg, dated April 13, 1920. 

359 (r) Defendant’s Exhibit I, letter of May 21, 1920. 

(tv) Letter from Fletcher to Kellogg, dated June 16, 1920, 

enclosing promissory note, dated in May, for $1,420.98. 

( x) Exhibit 28. being a receipted bill for $1,420.98. 

(y) Letter from Fletcher to Kellogg, dated July 6, 1920. (Ap¬ 
pellant designated only a portion of this letter.) 

( 2 ) Letter from Fletcher to Kellogg dated October 23, 1920. 
(Appellant designated only a portion of this letter.) 

(a') Letter from Fletcher to Kellogg dated November 2. 1920. 

6. Statement of evidence when prepared. 
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7. In case no statement of evidence is prepared appellee will 
desire copied into the record the depositions taken in Kansas City, 
Missouri, and the transcript of testimony taken before the Auditor. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Plaintiff, Appellee. 

360 Additional Designation of Record by Defendant. 

Filed August 13, 1923. 

******* 

In addition to the proceedings heretofore called for in the above- 
entitled cause, the defendant designates the following: 

Defendant’s exceptions to the Auditor’s Report. 

C. R. McATEE, 

E. C. FLETCHER, 

Attorneys for the Defendant. 

Service of notice of the filing on Aug. 13, 1923, of the above 
designation, with a copy attached, is hereby acknowledged this 13th 
dav of August, 1923. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for the Plaintiff. 

Memorandum. 

August 28, 1923.—Time to submit statement of evidence ex¬ 
tended to October 15, 1923. 

3G1 Additional Designation of Record by Defendant. 

Filed October 5, 1923. 

******* 

The defendant, in addition to that heretofore filed, designates for 
the record the plaintiff’s designation. 

This designation. 

C. R. McATEE, 

E. C. FLETCHER, 

Attorneys for Defendant. 

Received a copy of the above with notice of its filing on this 
October 5, 1923. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Plaintiff. 
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Memorandum . 

October 12, 1923.—Statement of Evidence submitted. 

Additional Designation of Record by Defendant. 

Filed December 4, 1923. 

******* 

The defendant, in addition to that heretofore filed, designates for 
the record paragraphs 11, 12. 13. 14 and the Prayer in the Bill of 
Complaint in Equity Cause of Sherman Kellogg vs. Fred A. Win¬ 
ched. et al., No. 39599. 

This designation. 

C. R. McATEE, 

E. C. FLETCHER, 
Attorneys for Defendant. 

3G2 Received a copy of the above, with notice of its filing, on 
this 4th dav of December, 1923. 

CLEPIIANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Plaintiff. 

Memorandum. 

December 10, 1923.—Statement of Evidence approved and filed. 
Additional Designation of Record by Defendant. 

Filed December 17, 1923. 

******* 

The defendant, in addition to that heretofore filed, designates for 
the record the following: Items marked “Item 2” and “Item 5” 
and signature, of defendant's Bill of Particulars filed with the 
Auditor on March 29, 1922. 

This designation. 

C. R. McATEE, 

E. C. FLETCHER, 
Attorneys for Defendant. 

Received a copy of the above, with notice of its filing on this 17th 
day of December, 1923. 

CLEPHANE & LATIMER, 
GILBERT L. HALL, 

Attorneys for Plaintiff. 
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363 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
362, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein tiled, copies of which are 
made part of this transcript, in cause No. 39138 in Equity, wherein 
Sherman Kellogg is Plaintiff and Edmond C. Fletcher is Defendant, 
as the same remains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
14th day of January, 1924. 


[Seal of the Supreme Court of the District of Columbia.] 


E. W. 


MORGAN II. BEACH. 

Clerk. 


364 In the Supreme Court of the District of Columbia. 

In Equity. 

No. 39138. 


Sherman Kellogg, Plaintiff. 


vs. 

Edmond C. Fletcher, Defendant. 

Statement of Evidence. 

(Extracts from Reporter’s Minutes of Hearing.) 

Monday, April 16, 1923—at 10.00 a. m. 

* * * Thereupon the deposition of Sherman Kellogg was 

presented to the Court, the direct testimony being read by Colonel 
Clephane, and the cross-examination by Mr. Fletcher; during the 
reading of this deposition, there were various discussions participated 
in by the Court, counsel for the plaintiff and counsel for the defend¬ 
ant on the question of objections, etc. * * * 

Tuesday, April 17, 1923—at 10.00 a. m. 

* * * Thereupon the deposition of Ernest A. Kellogg was 

presented to the Court, the direct testimony being read by Colonel 
Clephane and the cross-examination by Mr. Fletcher and Mr. McAtee; 
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during the reading of this deposition, there were various disc ussions 
participated in by the Court, counsel for the plaintiff and counsel for 
the defendant on the question of objections, etc. * * * 

(After recess:) 

* * * The deposition of Horace Kellogg was then presented to 

the Court whereupon the following proceedings were had: 

Mr. Clephane: Then there is the deposition of Horace C. Kellogg, 
another son. It states he lives in Kansas and has lived there 

365 constantly since *68; he is the oldest son of the family, etc. 
Then there is the testimony about the checks that went 

through the bank. 1 do not think this material. Do you want cross- 
examination on the subject? 

Mr. Fletcher: No. 

Mr. Clephane: And I do not care for the redirect. 

******* 

Sherman Kellogg, a witness in behalf of himself, testified Sep¬ 
tember 8, 10*21. hy deposition, as follows: 

On direct examination bv Leslie J. Lvons: 

■ 

I reside at Stanley. Kansas, and am a brother of William Fill 
Kellogg, deceased, of Washington, I). C. I am 88 years of age. and 
my memory is impaired and failing. I am acquainted with Edmond 
C. Fletcher, having been acquainted with him since he was a child. 
Knowing that Mr. Fletcher was there in the Labor Bureau. I thought 
it was a good opportunity to write to him. I think I had him send 
me a copy of the will. Being right there I thought he could give 
me some information I might want. I visited Mr. Fletcher at his 
office in Kansas Citv, manv, manv times, after mv brother’s death 
in 1918. I gave Mr. Fletcher a Power of Attorney, on October. 1918 
bceause Mr. Fletcher was in Washington and he gave me to under¬ 
stand that he was there on a salary of $4,000 a year, and he could 
look after it just as well as not, and for all services rendered and 
expenses incurred by him under that Power of Attorney, up to 
April 15, 1919, I gave him my note for $1,600. When this note 
came due in April, 1921, I paid it. On April 15, 1919, I entered 
into a formal contract of employment of Mr. Fletcher, which con¬ 
tract is attached to my bill of complaint, marked Exhibit 2. 

(The following (a) two paragraphs suggested by plaintiff and 
allowed by the trial judge:) 

(a) “Time and again Fletcher insisted that the portion of my 
brother’s will referring to the trust estate (Item 4) was in- 

366 valid. Aside from the trust portion I was perfectly satisfied 
and Fletcher so understood it. I got all my information as 

to the life and conditions under which my brother lived just prior 
to his death, people he lived with, etc., from Fletcher, and believed 
it. He informed me that my brother’s niece, Mary K. Wills, and 
a female lawyer, had made an attempt to kidnap my brother and 
take him to Atlantic City in order to get possession of his property 
in toto; and I became exasperated and probably without weighing 
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my words I may have put something on paper that was a little hitter. 

At the beginning of our relationship it was not contemplated that 
1 should supply him with funds. He was to take the ease on a 
contingent fee. There was never any agreement between us with 
respect to his expenses which is not embraced in the agreement of 
April 15, 1919; but when he wired me or wrote me for money I 
furnished it as promptly as I could up to a certain time when I con¬ 
cluded it was not best to send him anv more. He had collected and 
used rentals due me without my knowledge or permission. In my 
hill of complaint I alleged that these rentals had been collected for 
the months of July, August, September and October, but I have 
since found that for the months of July and August he had settled 
with me; but not for August and September. For August and 
September he simply gave me credit by way of letter/’ 

During my course of dealings with Mr. Fletcher. I gave him an¬ 
other note for $1,420.98. He made a statement of how he had ex- 

? ended that amount of money and wanted me to sign the note and 
did. The statement of account is attached to my bill of complaint, 
(Exhibit 3). As near as I can remember, it was intended that that 
note should be used to show to the parties—I don’t believe I could 
go through that explanation. Now you can obtain that explanation 
from Ernest, because ho understands it fully, and why—I 
367 have no idea on my part; I didn’t expect to pay him a 
dollar of that; it was to be so arranged so I could get some¬ 
thing in return. I have forgotten, but that you must develop in 
someway, some other way or let it go; I can’t remember now. Mr. 
Fletcher never did talk with me personally about a suit for damages 
against Fleming and the Trust Company, for keeping my brother’s 
prior wills back, he talked with my son, E. A. Kellogg. 

(The following ( b ) paragraph suggested by plaintiff and allowed 
by the trial judge:) 

(b) “But he wrote me about it. I had no obligation to pay his 
hotel and railroad expenses. I did not understand I was to be 
obligated to him in any manner in collecting the property under 
Item 5 of the will. The contract specifically provided otherwise. 
If I had considered it anything else it would have rendered the con¬ 
tract void, and the contract is the thing I relied upon and rely upon 
today. Prior to the receipt of Mr. Fletcher’s letter of July 6th I had 
never heard, nor had it been intimated to me that this note represented 
any compensation for sendees. Any items of Court costs and 
Marshall’s fees and things of that kind which had been incurred bv 
Fletcher and paid by him, if any have been incurred properly, I 
want to pay.” 

Ernest A, Kellogg, a witness on behalf of plaintiff, on September 
8, 1921, testified by deposition as follows: 

On direct examination by Mr. Lyons: 

My name is Ernest A. Kellogg, am 58 years of age, and am in 
the automobile insurance business. I am a son of Sherman Kellogg. 


221 


EDMOND C. FLETCHER VS. SHERMAN KELLOOO. 


Tn August, 1918, I resided in San Antonio, Texas, and came to 
Kansas City in September, 1919. I was requested by my father to 
come and help him look after his affairs. When I arrived in Kansas 
City, 1 went to see Edmond C. Fletcher, at his otliee. 1320 

368 Commerce Building, about mv father’s affairs. 1 have known 
Mr. Fletcher for 50 years. 1 learned from Fletcher that he 

had a contract with father, and had filed a suit in the Supreme Court 
of the District of Columbia, for the purpose of setting aside the will. 
His attitude was. to set aside Item 4 of the will; he said "if he could 
get the whole will set aside, it would save bringing a suit to declare 
Item 4 invalid and out; that if he didn’t succeed in having the whole 
will declared invalid, he would bring a suit to contest Item 4. 

(The following (c) five sentences suggested by plaintiff and al¬ 
lowed by the trial judge:) 

( c) “At the suggestion of Mr. Fletcher I went to Iowa to secure 
the signatures of some of the other heirs to contracts similar to the 
one father had for the purpose of breaking this Item 4 of the will. 
Fletcher stated to me times without number almost that there was to 
be absolutely no expense incurred bv any of the heir? unless la' 
was successful in setting aside Item 4 and then he was to get fifty 
per cent of the proceeds of Item 4. lie said not one word about being 
entitled to any portion of the proceeds of Item 5. lie always told 
me that we were not to pay any court co<ts even. Of course. I did 
not know, but I have found out since that that was against public 
policy, but that was the way he told me. positively, time after time*, 
that he was going to pay all the court costs. He said they would 
not amount to anything much, and he would pay them.” 

He gave me a twenty-two page brief, setting forth the law on the 
subject, and I don’t know whether I still have that brief or not: 
I expect I have, but I don’t know whether I have it or not. I think 
likely he has that now. I saw Fletcher in September and October. 
1919. After he went to Washington, in February. 1920. he didn’t 
come back until the 1st of August, 1920, and he was here about a 
week. In August, 1920, I and my brother Horace and my father, 
met Fletcher in his office at 1320 Commerce Building. 

369 (The following (d) paragraph was suggested by plaintilf 
and allowed by the trial judge:) 

(d) “In Mr. Fletcher’s answer in paragraph 7. near the end lie 
states that he has not talked to or seen my father for a period of 
thirty-three months last past excepting one specific date, namely. 
August 6, 1920. This is not true.’’ 

As regards the note for $1,420.98. and my transactions with 
Fletcher regarding it. and the circumstances relating to that ac¬ 
count: On the 21st of May. 1920. Mr. Fletcher wrote to my father, 
the last paragraph of that letter is as follows: “Inasmuch a* your 
one-fifth part of the residuary estate—personal estate of $67.000—i< 
only $13,400 coming to you from Item 5 of the will, as the matter 
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now stands, I shall be very glad to make a fight on the Union 
Trust Company, in order to recover a much larger sum for you. If 
you desire me to make this contest, kindly indicate if my compen¬ 
sation, contingent upon success, and based upon a one-half part of 
any sum of money, above $13,400, which may be recovered or paid 
you by the Union Trust Company, executor, is acceptable to you.” 
Xow, when we received that letter, my father came to see me at 
Kansas City, Missouri, and I said Fletcher wants another contract 
now. 

(The following (e) paragraph was suggested by plaintiff and 
allowed by the trial judge:) 

( c ) “And told father that Fletcher’s original contract covered 
the whole situation, by which I meant that by his original contract 
he was required to perform any services necessary to secure to my 
father any part of the money that was due him out of the estate.” 

I got on the train and went to Washington, and arrived there I 
believe on the 29th of May, and I was there about ten or 
370 twelve days. I talked over the matter with Fletcher there. 

(The following questions and answers (/) suggested by 
plaintiff and allowed by the trial judge:) 

(/) “A. lie wanted to know of me what I thought about it, and 
I said, ‘Now, there’s nothing doing, Ed, your contract provides that 
you are to do all of these things and it also provides for your com¬ 
pensation.’ Well, he says. Xow, is that the way your father under¬ 
stands this? I said, “Certainly”, he understands it that way and 
that’s the way I understand it.” He said, Why do you understand 
it that wav? I said, Because vou have told it to me times without 
number. I said, You drilled that into me in the fall of 1919 when 
I was getting ready to go to Iowa to show the other heirs that they 
were to be at no expense whatever. I said, you drilled that into 
me for days and days and days. Well, he finally got mad, picked up 
his hat and says, If that’s the way you fellows have got that in your 
head, there’s no use talking about it any further. Xow just prior 
to that, when we were talking about it, we were in his room then in 
the Powhatan Hotel, he says, “I can’t work any longer on a contin¬ 
gent basis and if T do anything further you will have to write vour 
father” and I said, “Xow, Ed, listen; I don’t know whether I have 
a copy of that contract or not, but I believe T have over in my room” 
—1 was rooming over on G Street, and I said, “You come over to 
mv room to tonight and we will look at that contract and see what 
it says”, and when he came over I showed him his duties under 
that contract and he admitted to me—“Well, now, my contract is 

out to Kansas Citv and I am free to confess to vou that I didn’t know 

« * ' 

I had those powers under that contract.” 

Q. What contract was that? A. That’s the contract of A mil 15, 
1919. He said, “I will admit to you I didn’t know 1 had those 
powers under that contract” and we talked about his compensation 

1 i—U 02a 
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for all tlmt extra work and I said, “That compensation is represented 
in vour fiftv-fiftv share in that trust fund. That’s the way vou have 
told it all the time, told it to 1. S. Connies and that’s the way you 
drilled it into me for weeks and weeks’* and he savs, “Is that the 
way you all understand it?” I said. “Absolutely”, and he grabbed 
up his hat and left. The next morning I went over on Pennsylvania 
Avenue, where we always ate our breakfast, to get my breakfast and 
Fletcher was in there and he greeted me as if nothing was out of 
the wav, and after we had breakfasted, we went over to the court 
house and he looked around for a while, and then we went out 
northwest of the court house under the trees and laid down there on 
the grass and laid there and talked, and he said. “Now, here, T 
have another proposition to make to you. This damage suit against 
the Trust Company” he says. “We can’t bring a damage suit against 
the Trust Company unless we show that your father has incurred 
the expense, so” he says. “1 will draw up an account showing 
371 all the money that I have spent for railroad fare to and from 
the city of Washington, my Pullman tickets, hotel bills, 
meals, and everything and my hotel hills here in Washington, and 
I will render that account to your father; along with that, I will 
draw up a promissory note for the face of that account. You have 
your father sign that note and send it hack to me, together with that 
contract, when I will mark the contract paid.” 

Q. You mean account, do you not? A. Yes—“along with the 
account. When I receive the account and the note. I will mark 
the account paid and send it hack and when it becomes necessary 
to take your father’s deposition in a suit for damages against the 
Trust Company, because of their false* swearing in regard to the 
will, at the time it was admitted for probate, your father can truth¬ 
fully-” 

Q. (Interrupting.) In respect to what? A. Now that was in 
respect to the—(hesitating) 

Q. Existence of prior wills? A. Yes; they swore—his statement 
to me was this; that when Fleming filed that will for probate, he 
swore there was no former wills in existence and he says, “The laws 
of the District of Columbia are emphatic that if there are any wills 
in existence, they must be filed with the other.” He said. “Flem¬ 
ing swore there was no other wills.** Tie said. “I immediately filed 
suit to set that aside and.” he said. “I worked it out here for eight 
or nine months and before the suit came up. Ilogan called me 
over to his office and showed me three former wills.” lie said, “I 
couldn’t go in and try that case because the-e three former wills 
left us in worse shape than the other.” He said. “Now, because 
they swore to that, we have been damaged. Now when we take your 
father’s deposition, he can truthfully* swear that he has given Mr. 
Fletcher a note for these expenses.” Now, he says, “1 will bring 
a suit for damages against the Trust Company and whatever I get 
out of that, we will split fifty-fifty.” There wasn't no intimation to 
me that he ever expected to collect that note. 

Q. To you? A. No. not to me; hut he did not say he expected 
to collect it; he never did sav that, and when I came home I told mv 
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father the way he had talked about it and later he sent this account 
and the note to my father and my father signed the note and sent 
it on to him and he sent the account back to him marked ‘Paid/ 

Q. Now was there anything said which in any way indicated, 
from which it could bo inferred, either directly or indirectly that 
this note for $1,420.00 was to be compensation for services rendered 
in connection with contesting certain items that the Auditor 

372 had allowed in his report? A. No, sir; not a thing. 

Q. You have read Mr. Fletcher’s allegations in his answer 
respecting this contract as he now says that he entered into with 
you, have you not. A. Yes, sir. 

Q. You may state whether or not there is any part of those allega¬ 
tions true? A. Whv, no. 

Q. With respect to that contract? A. Why, not; there was no 
contract entered into with me, because I had no power to enter into 
a contract. 

Q. Did you represent that you had. A. Absolutely not. 

Q. As I understand, the arrangement then with Mr. Fletcher was 
that this account of his expenses which your father didn’t owe him 
for. traveling expenses, railroad fare, hotel hills, ete., would be set 
up in an account and the amount put into a note for the sole pur¬ 
pose of constituting proof, or constructing proof in the proposed 
damage suit against the Trust Cmpanv and Fleming? A. Yes, sir; 
that was the idea of it entirely. 

Q. Did you have any idea at that time that there was anything 
wrong or anything morally wrong for your father to enter into 
that sort of an arrangement? A. Why, no; I just figured like this; 
Fletcher’s contract with us was that he was to pav his expenses; that 
was his verbal contract with us; that is his verbal contract was he 
was to pav court costs and everything else; hut his expenses, we 
expected him to pay and I didn’t think anvthing about the eourt 
costs at first because I thought it was all right, and that was our 
understanding all the time; hut when he talked to me about this 
expense he incurred, “Now these expenses are incurred.” he says, 
“because of the false swearing of the trustees and I would like to be 
in a position to get them back” and I didn’t see anything wrong in 
helping him to get them back; and I said to him just like this, 
T think he will state that too, under oath—T said to him. “Now 
listen. Ed. if you want to bring that suit, why so far as I am con¬ 
cerned, and I think my father would be willing for you to get every¬ 
thing you can get out of that suit.” He savs, “I never did do that 
yet: T never did take over fifty per cent of it.” 

Q. When you came back to Stanley and saw your father, what 
did you state" to your father? A. I just told him the conversation 
we had over there. 

Q. Did vou bring this account back, or did it come later on? 
A. It came later on. 

373 Q. I notice this account, Exhibit 28, which Mr. Fletcher 
rendered to vour father, is dated May 16, 1620. Do you 

know why it was dated that date? A. I have no idea, because it 
was about the 9th or 10th or 12th of June, when we talked about it. 
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Q. And it was prepared after that? A. After that, yes, sir. 

Q. The note is dated May 10, 19*20, which corresponds to this 
account? A. Yes.” 


On cross-examination: 


The letter that I read there of May 21, 1920, in which he asked 
for a fifty-fifty split of all he could save above $13,400 personal 
property, that was what took me to Washington, just to show Fletcher 
that, bv his contract, he had no right to ask for anything of the 
kind. No. I don’t think there was at that time anything in the 
correspondence with reference to the overcharge by the executor 
there, asking for $10,000. Fletcher did write a letter at one time, 
stating his objection to that $10,000 fee. because it was about $9,500 
too much. As far as l was concerned, there was no question raised 
as to whether objections should he filed against the extravagant 
account claimed by the executor. That question was not raised at 
that time, it had been raised before that. I don’t think Fletcher 
and I discussed that question when we were lying ing out there on the 
lawn of the court house, I don't think we discussed it at all. No, 
I wouldn’t be positive that I did not discuss it. There was never 
any question or any talk between my father and me about allowing 
Fletcher any other compensation at all. 1 had no authority to 
make any contract allowing him compensation. There wasn’t any 
question of me being my father’s agent at all. 

(The following (g) paragraph suggested by plaintiff and allow’ed 
by the trial judge:) 


374 (g) *‘I understood hv his contract that he w\as bound, 

first to secure the full portion of said estate ‘‘now: due and be¬ 
longing to said first party”, and that would include the filing of ob¬ 
jections before the auditor or before the court, wherever it was neces¬ 
sary', to cut down their fees wherever thev could and save as much 
as possible for my father, as much as he could. Yet he w r anted a 
fifty per cent contract for some more savings, and I just concluded 
that according to his contract he wasn't entitled to anything else 


at all.” 


It is not a fact that Mr. Fletcher was given the $1,420.00 note, 
w’hich represents the amount of costs and erpenditures he had been 
put to up to that day. in order to finance him and give him funds 
w r ith.which to prosecute the further suit of objections to the execu¬ 
tor’s account, and the reason for this statement is this: That con¬ 
ference was held about the 19th of June: he received at least a 
thousand dollars, $1,250. after that from my father, so if he 
had been figuring on that $1,420 note financing him in the 
future, he wouldn’t have drawn on my father for $1,250 in cash. 
No, sir, that note was not his pay for going ahead with the objec¬ 
tions. If it had been, why would he have called upon my father for 
$1,250 in cash after that? 
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Redirect-examination: 

Every one of the other attorneys objected to Mr. Fletcher being 
appointed a trustee for the sale of the property involved in the 
partition suit. 

On recross-examination witness said: 

I don’t think I advised father to cancel his contract of employ¬ 
ment of Mr. Fletcher, with reference to the handling of this estate. 
I didn’t give father any advice in that connection, but I expect wo 
talked about it, yes, sir. Nobody advised him, until he asked Mr. 
Lyons how he could proceed. 

llTo Sherman Kellogg, being recalled as a witness in behalf 
of himself, testified by deposition as follows: 

1 heard my son, Ernest’s testimony here concerning the reasons 
for discharging or cancelling mv contract with Mr. Fletcher. For 
such reasons 1 did determine to cancel Mr. Fletcher’s contract on 
December 4, 1920. The reasons, in substance, being that he handled 
the matter in an incompetent and unsatisfactory manner. I did 
not consult with any other attorney about discharging him, until 
I called on Leslie J. Lyons just before December 4, 1920. 

(The following (/*) paragraph suggested by plaintiff and allowed 
by the trial judge:) 

( h) ‘‘I fully relied upon the representations made bv Mr. Fletcher 
with respect to my matters at Washington. The statement in para¬ 
graph 7 of Mr. Fletcher s answer that he had had no personal con¬ 
ference with me except on August 0, 1920, for a period of 33 months 
is not true.” 

The deposition of Horace ('. Kellogg, a witness on behalf of 
plaintiff, was not read. 

Mr. Davis: May it be assumed, if your Honor please and Mr. 
Clephanc, that the records in these various cases which are here in 
this Court, are in evidence for the purpose of reference and use. 
as the respective parties may he advised and the Auditor may desire. 

Mr. Clephanc: That will be perfectly satisfactory to me. 

The Auditor: That assumption is entirely correct, beecause all 
the records in the other cases are before me. 

Edmond C. Fletcher, a witness in behalf of himself, testified 
before the Auditor as follows: 

On direct examination: 

I understand the nature of this reference and the inquiry that 
is on. I have filed two accounts here, one is for reasonable com¬ 
pensation for professional services rendered by me on behalf of 
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plaintiff, Item 1, beginning on April 15, 1910, the other is Item 2. 

As to employing local counsel in August, 1919, I employed 
370 Chapin Brown, a member of this Bar, to help me in thD 
proceeding. On January 26, 1920, I employed James F. 
Splain, a member of this Bar, to help me in this proceeding, espe¬ 
cially in mv absence from Washington. On October 7. 1920, 1 em¬ 
ployed George C. Gertman, a member of this Bar, to help me in thi< 
proceeding. On or about October 26, or 27, 19*20, I employed 
Mr. Henry E. Davis, a member of this Bar, to assist me in the last 
above mentioned matters, including the matter in the Court of 
Appeals, and paid him by a promissory note the sum of $250.00. 
taking his receipt therefor. 

(The following (?) paragraph suggested bv plaintiff and allowed 
by the trial judge:) 


(?) “This item was objected to by counsel for plaintiff on the 
ground that in the account as furnished by Mr. Fletcher the item 
was referred to as follows: “1922, March 30. To Henry A. Davis 
(receipt) $250.00.” 


The occasion for and the necessity for railroad expenses hack and 
forth between Kansas City and Washington was, to attend to the 
business for which I was employed by Sherman Kellogg, here in 
the District of Columbia, and solelv for that business. The neees- 
si t-v and the occasion for my going to Kansas City after 1 had 
come to Washington on this business was, that I was a Kansas 
City practicing lawyer and came here to make arrangements t<> 
prosecute the caveat and employ local counsel. I did employ local 
counsel and returned to Kansas City, and later on a rule to show 
cause why the caveat should not l>e dismissed was served upon 
Sherman Kellogg and on Frank P. Walsh, and on mo at Kansas 
City. That forced me to return to Washington, and make inquiry 
as to why Chapin Brown had not followed my instructions. 1 re¬ 
mained here and took charge, and T may say that the situation 
forced me to become a member of this Bar and remain here dur¬ 
ing a long period of time. Then I returned to Kansas City, t<> 
look after my own practice, and remained there until about February 

5, 1920. Then I returned to Washington, because the caveat 
377 trial was practically set. I came here to prepare for that. 

After that was disposed of in April, 1920. I, on behalf of 
Sherman Kellogg, within two weeks filed in this court a bill in 
Equity, which T have testified to. Equity Cause No. 57SOX. against 
twenty or twenty-five defendants, and that required my constant 
attention—obtaining various orders, looking after publication orders, 
and various matters, and then about that time I received from 
Mr. Sherman Kellogg a letter, bearing date February 9. 1920. re¬ 
questing me to remain here. I now read the letter of Februarv 
9, 1920, as follows: 


My Dear Edmond: 


“Stanley, Kansas, February 9, 1920. 


This you will carry in your vest pocket to flash to doubters, this 
is to say the bearer of this, Edmond C. Fletcher, will use his best 
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judgment in looking after the personal and property interests of 
the undersigned in every sense as though he were my very person. 
Now, Edmond, this is giving you extreme power, but I am confident 
that you will exercise this power with honorable acts. Go deep; 
1 am depending immensely upon yourself and co-workers in dis¬ 
posing of the trust ; he diligent in looking after bric-a-brac, etc., 
this may seem penurious in me, hut you know that I am not thus 
inclined. You know that I am anything but a selfish person. 
I am actuated only hv duty obligations wholly actuated by thoughts 
regarding the conditions that surrounded my dear deceased brother 
during his last days; think of it. a renowned statesman, a financial 
success, and the winding up under the influence and control of a 
miserable drinking vixen. Oh, Ed.. I wish I was young like your¬ 
self just a few weeks, and in Washington. I would rimriek 
378 Satan’s kingdom so far as it pertained to my brother’s domes¬ 
tic affairs, it makes me miserable to think how the dear 
man was surrounded by human vultures, and they feigning friend¬ 
ship. I was alway lo-th to believe in an orthodox hell, but am 
now convinced there should be one. Keep me thoroughly posted. 
Kindly preserve this and bring it to me when you return. 

SHERMAN KELLOGG.” 


I received other letters from Mr. Kellogg bearing upon the ques¬ 
tion of my employment in Washington. Yes, 1 have a letter of 
February 21, 1920. which will probably bear upon that subject, 
including the necessity of my trips back and forth from Kansas 
City to Washington, and also remaining in Washington, and, of 
course, the incidental expenses. 

(The letter of February 21, 1920, was offered in evidence:) 


Dear Edmond: 


“Stanlev, Kansas. February 21. 1920. 


My pen will not remain quiet in its rack, my eyelids will not 
rest in slothful slumber by reason of my thoughts reverting to the 
infamous and damnable work that has been accomplished by the 
arch villain E. E. Fleming and the miserable slut Mary K. Wills 
and others in influencing my deceased brother in the execution 
of his last will, for the purpose of controlling and dissipating a very 
large portion of his estate. Now. Ed., I will say here it is my be¬ 
lief had it not been for your dear self Ibis infamy would have gone 
on unchecked to a final conclusion. Oh, horrible to contemplate, 
the awful indictment that you have prepared is pleasing to me; do 
not for one moment hesitate on account of the bugaboo muc h 
379 rake the pious Winchell's fear so much; do not forget the re¬ 
mark ‘‘are vou not friendlv” used bv the miscreant Geo. E. 

X. X- X- 

Fleming. 

I want your associates, Frank I\ Walsh and James F. Splain, 
to know that 1 would much prefer that you could jointly realize 
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$40,000.00 than that the Union Trust Company prevail, so con¬ 
tinue the tight if it takes all summer, if they ask for a compromise, 
bring them to the bull ring good and proper before you comply. 
I require a good deal to satisfy me. 

Very truly yours, 

SHERMAN KELLOGG. 

1\ S.—Disgrace Geo. E. Fleming for being associated with the 
slut Wills; grill him good.” 

The Power of Attorney, bearing date October 0, 1918, was suc¬ 
ceeded bv a special argreement at Kansas City, to render services 
in Washington, which contract bears date April 15, 1919. I now 
read it. (See Power of Attorney which is an exhibit to the bill.) 

1 presume Kellogg came to my office in Kansas City two dozen 
times. He usually came with a son or sons, because of his age—he 
was then 86—and naturally discussed everything pertaining to this 
estate in Washington, D. C. Now, after coming over here, as testi¬ 
fied to a while ago, making these various trips, remaining here from 
February 5, 1920, to July 13, 19*20, I returned to mv Kansas City 
office and remained there only three weeks, because Sherman Kellogg 
on the following August 5 or 0th, 19*20, called at my office and 
asked me to return to Washington, D. C.. and buy an apartment 
house from one of the parties involved in this estate. I did so, ar¬ 
riving here, 1 think it was August 8th or 9th. On August 
380 6th, 1920, at Kansas City, Missouri, Sherman Kellogg handed 
me a letter, signed by himself, directed to me, as follows: 

“Stanley, Kansas, August 6th, 1920. 

E. C. Fletcher, Attorney. 

Dear Sir: 

This is to say, after considering with reference to the purchase 
of the Alwyn Apartment House, and after learning your opinion 
together with that of my two sons, I have concluded to purchase 
providing we can do this without jeopardizing. Now, Ed., I leave 
this entirely with you; you understand my responsibility as well 
or perhaps better than I do, after looking the matter up, give me 
the prospect. Tf we purchase, have the title made to me. You can 
learn from the eommissioners how all others who are interested 
report, then act in accordance therewith. Now again I wish you 
would see to it that I have sent to me moneys as soon as they are 
due me. 

SHERMAN KELLOGG. 

P. S.—If you interrogate Fleming regarding the will again, ask 
him if he had reasons to understand why the first bequest to him 
being $1,000.00 and in the last will $3,000.00’’ 

1 was in Kansas City, Missouri when I received this letter from 
Sherman Kellogg, and on August Ofh. I left Kansas City for Wash¬ 
ington, D. C. and have been here ever since on this business. 


EDMOND C. FLETCHER VS. SHERMAN KELLOGG. 


233 


I was requested to come to Washington and look after these 
various matters concerning Sherman Kellogg’s interest in the estate 
of his brother, William Pitt Kellogg, and in response to that 
authority, I made whatever trips here were absolutely necessary 
and none others. I engaged local counsel and gave him instruc¬ 
tions to proceed in my absence in Kansas City. Three months 
later, the rule to show caused served upon me and also Frank P. 

Walsh, who was associate counsel in the caveat proceedings, 
MS 1 forced me to return to Washington on or about October 29, 
1919, to answer the rule. It was at that time that I dis¬ 
continued the services of associate counsel and depended upon my¬ 
self chiefly in handling these affairs. I was not engaged in any 
other business whatever in Washington, except one employment 
from Isaiah Coomes, a lawyer in South Dakota, also a devisee and 
legatee in his same estate of William Pitt Kellogg, and by whom 
1 was employed on January 0, 1920, at Kansas City, Missouri, to 
do various things in this estate, one of which was a partition suit, 
No. 37550. 

In June, 1920, I received from the plaintiff, Kellogg, a promis¬ 
sory note, dated May 21, 1920, due in six months, now repudiated 
and unpaid, executed and delivered to my order, for $1,420.98. 
Said note is now involved in controversy in this Court; also in 
Cause No. 05075 At Law, brought by me in this Court against 
Sherman Kellogg. On November 10, I received from the plain¬ 
tiff a promissory note, dated November 10, 1920, due in thirty 
days, executed and delivered to my order, as a renewal of plain- 
till’s two past due notes, canceled and returned to plaintiff, to- 
wit: One note for $500.00, dated October 9, 1919, due in one year, 
with interest from date at eight per cent per annum, executed and 
delivered bv plaintiff to his son E. A. Kellogg, or order, and in¬ 
dorsed and delivered bv the latter to me for face value; also one 
note, as heretofore mentioned, for $234.00, dated September 29, 
1919, due in one year, with interest from date at eight per cent per 
annum, executed and delivered by the plaintiff Kellogg to my order, 
for money loaned at his request to his reqvest to his son Ciaud H. 
Kellogg. This renewal note was indorsed and delivered by me 
to Rita E. Callahan, and has been collected by suit. Credit is 
given for $800.82, the amount of the two notes before mentioned, 
including interest. 

382 After my employment by Mr. Kellogg I, on May 9, 1919, 
instituted in the Supreme Court of the District of Columbia 
a caveat to set aside the will of William Pitt Kellogg, No. 24942, 
affecting an estate of the value of $637,000.00 against thirty-seven 
defendants. After the filing of the caveat, I was here until the 
27th or 28th of June, 1919. and spent every day on the business, ascer¬ 
taining what facts or information I could get bearing on the subject. 
I think I left here on June 28, 1919, and returned to Kansas City. 
1 think it was on October 30. 1919, when I returned to Washington, 
in obedience to a rule to show cause why the caveat should not 
be dismissed. When I returned to Washington in October, I pre¬ 
pared and filed in Court an answer to the rule to show cause. On 
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November 1, 1919. I prepared and filed in court a framing of issues. 
I also prepared and served notice on opposing counsel of hearing 
on framing of issues. 

(Mr. Clephane: May 1 suggest this? I judge Mr. Fletcher has 
nothing to state beyond what is in this bill of particulars. Why 
cannot we assume that Mr. Fletcher has stated under oath all the 
things he has stated in the bill of particulars without repeating them 
in the record, and then if he desires to amplify any particular items, 
it will be proper for him to do that, but we will save time and 
expense by adopting the course I suggest. Also. I would suggest, if 
he intends to prove the values of these items, that the values be 
taken up as we go along. 

Mr. Davis: I am perfectly willing that Mr. Fletcher shall be con¬ 
sidered to have testified that he rendered the services indicated bv 
the successive items in his bill of particulars, and then let him take 
up these items one by one. and state his claim for compensation, 
or that he claims compensation according to the figures set out in the 
bill of particulars, and that he regards those as reasonable 
383 and proper. 

The Auditor: That would tend to facilitate matters.) 

(The bill of particulars is Item 1. being the itemized statement 
of professional services, and the reasonable value thereof, is copied 
in the transcript of the record.) 

I arrived at the valuation of my services, as appears in my Dill of 
particulars, from my experience of twenty years in the practice of 
law in large cities: my knowledge of the importance of the contro¬ 
versy: the amount involved. In 1900. I became a member of the 
Bar in Kansas. In 190.”), in the courts of Missouri: I became a 
member of the Bar here November 0th, 1919. though I made ap¬ 
plication for admission on May 11th. 1 have l>cen an active prac¬ 

titioner for nineteen years. I have had quite a broad experience 
in the practice of law—various cases of various natures. As a re¬ 
sult of my experience. 1 consider that T am qualified to estimate the 
value of those services. 

(The following ( }) paragraph suggested by plaintiff and allowed 
by the trial judge.) 

(j) “The trial of the caveat lasted about a day and a half. It 
came to a very sudden close because of the prior wills of William 
Pitt Kellogg which were introduced in evidence, and during the 
noon hour I had occasion to examine their contents. I had no 
knowledge whatever of their existence until four days before the 
trial, when Frank J. Ilogan. opposing counsel, indicated that he 
had them and showed them, but did not let me touch them, and I 
could not see their contents until they were put in evidence, and 
when T did see their contents, T requested the trial court. Justice 
Stafford, to direct a verdict against Sherman Kellogg in favor of 
the caveatees. That was a good service for Sherman Kellogg. As 
a result of my examination of these prior wills then coming to my 
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notice for the first time it was my opinion as a lawyer that the 
condition of Sherman Kellogg would be better under the 
384 will in controversy by the sum of $55,000. than under any 
of its predecessors. That was the best sendee I ever rendered 
a client, when I asked the Court to render a verdict against him. 

The next item in respect of which I have filed a bill of particulars, 
namely, plaintiff’s objections to first account of executor of estate of 
William Pitt Kellogg, it is assumed that I have testified that I ren¬ 
dered the sendees indicated bv these various items, as in the case of 

«/ ’ 

the proceedings in the caveat cause. 


(Mr. Clephane: I am willing that that assumption should be 
made, not only with regal'd to that particular case, but also with 
regard to the other cases mentioned in the bill of particulars. 

Mr. Davis: That is acceptable.) 


In respect to the matter just mentioned, I have valued my services 
according to the several items in sundry sums. I say, as an ex¬ 
perienced lawyer of nineteen years’ experience in handling like 
eases, that the charges as they appear are fair and reasonable and 
just. 


Respecting the next matter, which is Equity Cause No. 37808, 
for construction of Item 4 of the will of William Pitt Kellogg, 
I have charged them in lump at $15,000.00. I say that that charge 
is fair and reasonable and just. And I say that the other charges for 
the succeeding items under that subject are fair and reasonable 
and just. 

Respecting Appeal Cause No. 3479, in the Court of Appeals, it 
is assumed that I have rendered the services as set forth in that 
connection. And I say that the charges there made are fair and 
reasonable and just. That case was an appeal from the Order of 
the Supreme Court of the District of Columbia, dismissing the com¬ 
plainant’s bill, the plaintiff being Sherman Kellogg in Cause 
385 No. 37808, entitled Sherman Kellogg vs. Winched et al., the 
testified to just preceding. 

The next cause was Equity No. 39599, for which I have 
ebarged $1,000.00. That cause was filed on November 25, 1921, 
about two weeks after the Court of Appeals had affirmed the Supreme 
Court of the District in dismissing the bill of plaintiff. That bill was 
filed by me on behalf of Sherman Kellogg, in pursuance of mv 
contract of employment of April 15, 1919, and further in pursuance 
of the nature of the ease just decided two weeks before by the Court 
of Appeals, in effect dismissing the suit of Sherman Kellogg without 
deciding the merits of the controversy, which meant in effect the 
same as if no suit had ever been brought. The bill thus filed was. 
to set aside, or to declare void, the trust provisions appearing in 
Item 4 of the last will and testament of William Pitt Kellogg, 
and to take over the accumulated rentals of the real estae from the 
date of his death, amounting to about $40,000.00. I did not render 
any other service -in that cause because a rule was issued against 
me to show cause why this case should not be dismissed. T answered 
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that rule and the case was dismissed, because my answer had in¬ 
dicated that I received a letter of discharge at some prior time. 
Yes, Kellogg, through Mr. Clephane. prevented me going forward 
under the contract, and then 1 elected to treat his contract as can¬ 
celed, and immediately filed an amended answer in this controversy 
here. 

The next cause is Equity Cause No. 37550. That cause was a 
partition suit of Isaiah S. Coome« vs. Fred. A. Winchell et al., de¬ 
fendants, including Sherman Kellogg. The partition suit involved 
about $230,000.00 worth of property. I might say I instituted and 
conducted that suit for the plaintiff for two or three months, and 
then received a letter of discharge without compensation or dis¬ 
bursements made. After being discharged. I then, in pur- 
380 suance of authority, entered appearance in that cause for the 
defendant Sherman Kellogg, on May 7, 1920, on May 10; 
after that. I remained here during the months of May, June and 
up to July 13, to look after these various matters; attended the 
trustees’ sales, and. to protect Sherman Kellogg, made a bid of 
$105,000.00 for the Alwyn Apartment House. On July 13, I re¬ 
turned to Kansas City; that was the first day I could get away. 
As to the reasonableness of the charges thus made, I sav thev are 
fair and reasonable and just. 

At the time 1 tiled the caveat. 1 had soon the affidavit of custody 
of will of (leorge K. Fleming, of date of August, which is in the 
record. Outside of what is contained in that affidavit, 1 had no 
knowledge, information or hint, that there was in existence any other 
will of Mr. Kellogg than the one testified to in the affidavit of Mr. 
Fleming. I had never learned of any prior wills; otherwise I would 
not have been working on a contingent basis. 1 relied on that 
affidavit of Oeorge K. Fleming, it being a public record, and proceeded 
accordingly. I think it was on the following April 8. 1920, about 
four days before they proceeded on the trial of the caveat, when I 
first heard of the existence of prior wills of William Pitt Kellogg. 
Yes: opposing counsel. Frank J. Ilogan, called me to his office and 
we discussed it there. I did not see those wills until the trial was 
actually in progress. 1 did not see a line of them at all. 


On cross-examination (by Mr. Clephane): 

(The following (/. ) paragraph suggested by plaintiff and allowed 
by the trial judge:) 

(/.*) “1 am 54 years of age and have practiced law in Kansas City 

from 1993 up to the time I was engaged bv Sherman Kellogg to come 

to the District of Columbia to prosecute his action, and for about 

a vear and a half or little over a vear and a month thereafter. I was 
*- • 

forced to give up my office in Kansas Citv by reason of mv 
3S7 work here. I gave that up in 1920. My library is stiil 
there.’’ 

(The following {!) paragraph suggested by plaintiff and allowed 
by the trial judge:) 
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(/) “I have not tried any case that has boon reported in the law 
books that is analogous to the case in controversy. In 11)12 1 had 
no assistant, I was practicing on my own account and using a 
stenographer who was shared by others. In 1918, when this power 
of attorney was made by Mr. Kellogg niv office organization was 
practically the same. I cannot approximate the income which I re¬ 
ceived from the practice of my profession during the years 1912 to 
1917. In 1918 during the war it was $7,800. There was not any 
business during the war. That was a little more than I had re¬ 
ceived before. I do not think 1 ever made more than $5,000 a year 
net in Kansas City during my experience. Mr. Kellogg gave me the 
power of attorney which has been offered in evidence in 1918. For 
the balance of the year 1918 my practice in Kansas City had gone to 
the rocks. On September 0, 1918, I came to Washington as an ex¬ 
aminer for the War Labor Board as a per diem employe at $13.00 
a day, including Sundays and holidays. My connection with that 
Board continued until February 23, 1919. I was an employe of 
that Board at the time Mr. Kellogg gave me the power of attorney 
dated October 9, 1918, although mv office was in Kansas City and 
mv library was there. Evervthing was there and I was here in con- 
nection with the war. My clients were not willing to return to me 
when I returned to Kansas City because of this business for Kellogg. 
I did not find legal counsel in Washington worth a rap who could 
help me. That forced me to come here. After Mr. Walsh took ill 
and had to to to a sanitarium in Battle Creek I called upon Mr. 
Roger J. Whiteford and upon Mr. George P. Hoover, but did not 
employ them.” 

388 The reason I was willing to give up my practice in Kansas 
City, Missouri, to come here to Washington, on September 
0, 1918, until February 23, 1919, at a per diem compensation of 
$13.00 per day, was, that most men with red blood in their veins 
would be glad to come to Washington and participate in this war. 
As for my employment with the War Labor Board, I was able to re¬ 
turn. After I left the War Labor Board, in February, 1919, from 
that time on I devoted my entire time.and attention to this case. 

(The following (m) three paragraphs suggested by plaintiff and 
allowed by the trial judge:) 

(m) “When I came to Washington, aside from Kellogg’s power 
of attorney and my employment by the War Labor Board I had no 
other employment. I had never practiced law in Washington up to 
that time. I had been living in a dwelling house in Kansas City 
and paid one-half of the rental of a six room apartment in Kansas 
City after I came to Washington and up to June 15, 1920, at the 
rate of $35.00 per month. Before I came to Washington I paid for 
my meals in Kansas City, but paid for no meals there when I was 
here. I am not making any charge to Sherman Kellogg. 

The averment in paragraph 7 of my answer that I have not talked 
to or seen the complainant for a period of 33 months last past except 
one specific date, namely, August 6, 1920, was a mistake. There is 
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u long answer there which involved a good many questions; it was 
difficult to arrange all my facts and figures so as to l>e absolutely cor¬ 
rect. That is an error. It should l>e 28 months instead of 83 months. 
I doubt if there are three errors in that answer, in that long document. 

Mr. Kellogg’s only information as to his brother’s affairs and the 
condition of his estate came from me.*’ 

380 Whether or not it would have been possible for me to have 
obtained in Washington quarters at a cost communsurate with 
what I paid in Kansas City, I say. No, sir. I had the right to 
choose my mode of life, I feel. I was proceeding on a contingent 
basis. I was willing to pay for the accomodations, which were reason¬ 
able and fair. 

I have offered in evidence a contract between Mr. Kellogg and 

myself, dated April 15, 1919. What I mean by the statement in 

this contract, namely “Whereas the said Edmond (’. Fletcher is an 

attorney at law practicing his profession in the city of Kansas City. 

Missouri, and the city of Washington. D. C..’’ is. the writing of 

opinions for ex-President Taft and Frank P. Walsh. Ex-President 

Taft was a joint chairman of the War Labor Board. I was writing 

opinions on disputes all over the country; whenever 1 was assigned 

to do it. And there were a great many others writing opinions for 

him; certainly, we were in a big war. About the best legal service 

I ever rendered in Washington. I). C.. was with the War Labor 

Board. And that is what I mean by practicing law in Washington. 

At that time. I was not a meml>er of anv Bar of anv court in the 

• • 

District of Columbia. 

(The following (n) paragraph suggested bv plaintitl and allowed 
by the trial judge:) 

( n) “You did not have to be a member of any Bar in order to 
practice law. I did not have any clients here. I was devoting my 
attention to Sherman Kellogg’s interests until you succeeded n.e 
(addressing Mr. Clephane). Since December 9, 1920. 1 have been 
devoting my time in Washington as a member of this Bar in protect¬ 
ing my interests under my contract made with Sherman Kellogg on 
April 15. 1919. I was never engaged in any litigation in the Di - 
triet of Columbia with one exception hereinafter alluded to. which 
did not relate directly or indirectly to the estate of William 
390 Pitt Kellogg. Unless it be a little case in the Municipal Court 
filed in April. 1922, for the Criflin-West Company. The ex¬ 
ception mentioned is the case of Callahan v. Sherman Kellogg, which 
involved a promissory note which Sherman Kellogg had given me 

Mr. Kellogg, by his letter dated December 4. 1920. attempted to 
revoke and cancel my contract, but he could not do it; you tried 
to. Since December 9, 1920, I have been devoting my time in 
Washington as a member of this Bar, in protecting mv interests 
under my contract made with Sherman Kellogg on April 15, 1919. 

My original answer, filed July 27. 1921, was supplemented by 
mv answer, filed January 23, 1922, now before the Court. 1 u<ed 
language in that original answer, which, however, did not cover 
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the facts as they existed on the following November 25, 1021. 1 also 
tiled, on July 14, 1021, an answer to a rule to show cause why an 
injunction should not issue against me. That answer, if it shows 
that I denied claiming anything from Sherman Kellogg on a quan¬ 
tum meruit, was supplemented by a supplemental answer. 

I never did maintain an office in the city of Washington for 
the practice of law. I had my working office in the hotels where 
I lived. I have not sought business here in the District of Columbia 
and have declined to receive business. I was especially engaged in 
this Kellogg matter. 

(The following (o) two paragraphs suggested by plaintiff and 
allowed by the trial judge:) 

( o) “Prior to the fding of the caveat I had interviewed a great 
many people with regard to the habits of William Pitt Kellogg. 
The principal party was Mrs. Agnes Kennedy, upon whom I called 
twice. I made inquiries from employes of the Highland Apartment 
House where William Pitt Kellogg had lived for a number of years 
prior to his death on August 10, 1918, but T cannot give you their 
names. I reduced them to typewriting and preserved them 
391 for use at the trial, but I do not think I have preserved 
them. I think there was a Mr. Mills, whom I could never 
find. There was another party who was connected with the man¬ 
agement of the Highland Apartment House who gave me some 
information which I think was not very important. There was also 
a member of this Bar, Edward Redmond, Senator Kellogg’s former 
private secretary. There was a man in Chicago by the name of 
John Parker who had known Kellogg for 00 years and whose daugh¬ 
ter was a legatee under the will, whose address was in the Monad- 
nock Building. After the filing of the caveat and before trial I 
consulted Howard Etchison. 1 think I called on a tailor on Four¬ 
teenth Street. I discussed the matter with some people at the Shore- 
ham Hotel where*he had lived for years and with the porter of 
that hotel ; also with a Mr. Evans in the tailor shop of Gilbert near 
the Washington Hotel. Agnes Kennedv was killed some time after 
I saw her. The statements made by these people were reduced to 
writing, and I think I destroyed them within two or three months 
after the dissolution of the caveat proceedings in April, 1920. I 
never asked Mr. George E. Fleming whether there were any prior 
canceled wills. I do not recall that I performed any sendees in in¬ 
terviewing witnesses between April 15, 1919, and the time the caveat 
was filed. 

Regarding the dates in 1920, February 15th to February 28th 
during which time in my bill of particulars I claimed to have in¬ 
vestigated and interrogated twenty witnesses in Washington regard¬ 
ing the life, habits, age, etc. of William Pitt Kellogg, 1 got those 
dates from my memory. I did not write it down in a book. Re¬ 
ferring to my affidavit filed in the administration proceedings in 
which I refer to having interviewed twenty witnesses on April 10, 
1920, this refers to another twenty witnesses. I got a good many 
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statements. In my account in which I am charging for services 
here I forgot the item of April 1920. I interrogated forty 
392 witnesses. 1 was working night and day. I have no books 
or records on which I base these charges.” 


In the spring or summer of 1920, I did not present a promissory 
note to Mr. Kellogg for signature. I sent it to his son and agent, 
Ernest A. Kellogg, for his fathers signature. Indeed, I did sue on 
that note, and attached Kellogg s property. 

(The following ( p ) paragraph suggested by plaintiff and allowed 
bv the trial judge:) 


(p) “There are several items comprehended in Item 2 dated prior 
to the date of that note, which are not included in the note or 
in the statement of account which 1 rendered to Sherman Kellogg 
as of May Iff, 1920, and enclosed with the note made up by me 
without any letter, to his son and agent, Ernest A. Kellogg, at Kan¬ 
sas City, Missouri, in pursuance of an agreement made in Wash¬ 
ington prior thereto on the Court House lawn about a week before. 
On being shown a letter purporting to be signed by witness dated 
June Iff. 1920, addressed to Mr. E. A. Kellogg, 7512 Penn Street. 
Kansas City, Missouri, in which witness stated “Herewith enclosed 
my bill to your father for $1,420.98 with a promissory note to cover 
in pursuance of agreement.” witness admitted that he was in error 
and that he had written this letter.” 


(The following ( q ) paragraph suggested by..plaintiff and allowed 
by the trial judge:) 

( q) “At this point Mr. Fletcher produced a list of reported de¬ 
cisions in cases in which he had appeared as counsel, as follow-: 
“Gemmell v. Fletcher, 76 Kansas 577: 

Fowler v. Title Guaranty & Surety Co. 88 Ivans., 455: 

•' « 

Kelty v. Burgess, 84 Kans. 678; 

Fowler v. Fowler, 141 Mo. App. 610; 

Barnett v. Elwood Grain Co. 153 Mo. Appl. 458: 

Kellogg v. Winehell, 273 Fed. 745 ; 

At. T. <fc S. Fe R. R. Co. v. Canton Milling Co. 70 Kans. 
766; and 

Orthwein Matchette Investment Co. v. McFarlin. 93 Kans. 
526.” 


393 Coming to these amounts paid for room rent and meal-. 

embraced in Item 5 of the bill of particulars before the Audi¬ 
tor, I am certainly making the charge and I am complying with 
the order of the Court. I am complying with the order of reference 
to the Auditor in stating the actual expenses paid out on Kellogg s 
business in the District of Columbia ; that is all I can do. It is up 
to the Court to make the charge or allowance. Yes, sir. I am 
making the charge on the theory that I was away from my busi¬ 
ness in Kansas City on business of Sherman Keliogg ? s in the Dis- 
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trict of Columbia. Every penny I claim there I am making a 
charge. The reason I have not mentioned certain items in my 
original answer, or affidavits in this cause is, in my opinion, there 
was no legal requirement to set forth in any answer filed prior to 
this order of reference every and all services rendered by me for 
Sherman Kellogg in all and every proceeding filed in this Court of 
the District of Columbia. The object was to make a prima facie 
showing to the Court that a service had been rendered. Further¬ 
more, a showing was made in each and every answer filed that I 
was employed to render a service for Sherman Kellogg, the object 
of which was to recover a l/5th of $250,000.00 for him, out of 
which, in the event of success, I might receive a fee of $25,000.00 
or 50 per cent of the amount recovered. I know of no obligation 
and nowhere have I sworn that the items mentioned there were the 
only services rendered. 

(The following (r) paragraph suggested by plaintiff and allowed 
by the trial judge:) 

(r) “Among the items upon the defendant’s account for services 
as stated before the Auditor, with regard to which he was cross- 
examined by plaintiff’s counsel, was one of March 22, 1920, “Pre¬ 
pared and submitted to the Court for signature, an order of con¬ 
tinuance of trial to April 12, 1920, $50.00.” Witness was 
394 handed a short order consisting of five lines, written in wit¬ 
ness’ own handwriting, and stated that that was the order 
for the preparation of which he charged $50.00, and said: “It re¬ 
quired me to come to this Court House and write that out and return 
it to the Court and obtain signature, and this case is very important. 
I say that $50 for the time and service rendered and attention given 
is a fair and reasonable charge.” 

I have charged, on pages 4 and 5 of the bill of particulars before 
tho Auditor, $1,350.00 for sendees with regard to the objections 
to the first account of the executor. I did not mention that in the 
answer to the rule to show cause, because there was no legal obliga¬ 
tion on my part to set forth therein each and every item of service 
rendered. Furthermore, in that answer I did not swear that the 
items set forth were the only sendees rendered. As respects the 
charge of $15,000.00, on pages 5 and 6 of the bill of particulars, 
for an investigation of certain questions, the reason I did not men¬ 
tion it in any of the previous answers in this case, answers to the 
rules to show cause, or in my affidavits filed relating to the estate of 
William Pitt Kellogg, is, that when these answers were filed, July 
27, 1921, the matters pending between Sherman Kellogg had not 
been determined. For him there was then pending in the Court 
of Appeals the case (No. 3479) involving his one-fifth interest in 
$250,000.00, in which case he tried to dislodge me without making 
compensation. Upon failure to accent his letter of cancellation and 
insisting on going on, the Court made an order by which I was per¬ 
mitted to intervene and go along and prosecute the case to a final 
conclusion, in order that 1 might be secure in my fees. On the 

15—4102a 


24*2 


EDMOXD C. FLETCHER VS. SITERMAN KELLOGG. 


following November 7. 1921, the Court of Appeals affirmed the 
action of the lower court in dismissing the bill of complaint, because 
it had failed to state a cause of action, and thereby compelling me, 
in order to get a hearing upon the merits, and to enable me 

395 to comply with the terms of my contract with Kellogg, to 
file another suit, No. 39599. That was the last case I filed 

for him, and it was filed for the purposf of recovering his 1/5 in¬ 
terest in that $250,000.00, when you, on his behalf filed a motion 
to dismiss that case, and prevented me from going forward and at 
that time I agreed to Kellogg’s attempted cancellation of the con¬ 
tract by his letter of December, 1920, received December 9. 1920. 
When I accepted that cancellation, then a new set of circumstances 
were created, and at that time, I then asked permission of the Court 
to file an amended answer in that proceeding 39138. That amended 
answer tells the circumstances and the truth, and that is the reason 
no such matters could have been set forth at a time four months 
prior to their existence, namely, in the original answer; an impos¬ 
sible thing. 

As to this item of $15,000.00. the opinion 1 gave Mr. Kellogg was 
in writing. In briefs, which you have among your papers, and in 
letters I turned over. Leslie .T. Lyons admitted to me that he had 
the brief; he has turned over all the papers to you. Because in the 
natural course of business, if you represent Lyons you have the 
papers. I have not seen them in your hands. The reason I state 
this under oath is, because he came here and negotiated with you 
while I was attorney of record, and while you knew that I had not 
been paid compensation, and had not been reimbursed. I have read 
every decision you have in the Court of Appeals on the subject of 
wills and creation of trusts; you have not many decisions here. I 
do not know that I cited them in my opinion rendered to Sherman 
Kellogg. I will give you a copy of my brief. Now. I will hand 
you, Mr. Clephane, the brief in the case of the estate of William Pitt 
Kellogg, No. 24942, brief in suit to set aside will, consisting of 45 
typewritten pages, a copy of which was sent to Sherman Kellogg. 
I now hand you too, another brief in that same cause, consisting of 
22 typewritten pages, a copy of which was sent to Sherman 

396 Kellogg. I now hand you. too. another brief in that same 
cause, consisting of 10 typewritten pages, a copy of which 

was sent to Sherman Kellogg. I now hand you another brief in that 
cause, consisting of 4 typewitten pages, pertaining to the Federal 
Estate Tax. 

(The following ( s) paragraph suggested bv plaintiff and allowed 
by the trial judge:) 

(#) “Witness admitted that in the briefs submitted by him he 
had made no reference whatever to the case of Peter v. Beverly, 10 
Pet. 532, or the case of Iglehart v. Holt, 12 App. D. C. 68. and stated 
that neither of these cases, nor the cases of Taylor v. Benham, 5 
How. 233, Rathbone v. Hamilton, 4 App. D. C. 475. Wilson v. Snow, 
228 U. S. 217, all of which he said he had examined, were analogous 
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to the questions involved. lie also said that Section 1617 of the 
Disctrict of Columbia Code had no bearing on the question, and that 
he did not think that he had mentioned that in his brief.” 

Equity cause No. 37556 was a partition suit brought by me for 
Isaiah S. Coomes against various defendants. The suit was brought 
February 7, 1920, and after that T withdrew’ as counsel for the plain¬ 
tiff, and thereafter on May 10, 1920, entered appearance for defend¬ 
ant Sherman Kellogg. 

The reason that I put down $100.00 in my bill of particulars, 
instead of $50.00, as appears in my original answer, is. because I did 
not give duo consideration to the item of charge when filing an 
answer, but when called upon bv the Auditor to file a specific bill 
of particulars, I gave due consideration to each and even’ item. In 
regard to that item I investigated and made an offer of $132,500.00 
for that property for my client. I think that charge is fair and 
reasonable. The total of the item in Equity Cause No. 37556, is 
$3,705.00; and the total in the original entry, filed some time ago, 
is $3,650.00. Whv waste time about a matter of $55.00? 

397 This bill of particulars expresses to the Court that which 
I conceive to be reasonable compensation for the sendees 
performed. The amended answer in that case tells the Court, and 
so expresses in paragraph 14, for services rendered under my special 
contract of April 15. 1919. signed by Sherman Kellogg, and w’ork 
by me for 2-1/2 years in Washington. Mv compensation is 
$25,000.00, or fifty per cent of the amount recovered by my actions 
in the Court by virtue of the contract. In paragraph 16 of that 
amended answer, I rendered a sendee in this cause, Equity No. 
37556, under a special contract and authority, to-wdt: February 9. 
1920, and in that pleading T claimed a reasonable sum of $3,650.00. 
When you asked me on the witness stand and require me to file a 
bill of particulars of what I conceive to be reasonable and fair, I say 
to you it is $39,290.00. 

What I mean by your conduct (Mr. Olephane) in making me 
unable to pay for a suit of clothes ordered from a tailor is this: In 
November, 1920. you corresponded with one Leslie J. Lyons, an 
attorney-at-law in Kansas, Missouri, wdth reference to mv business 
with my client Sherman Kellogg, without my knowledge or con¬ 
sent, both of you knowing 1 bad expended 1-1/2 years of service for 
Sherman Kellogg, and I was here on a contingent basis and at mv 
own expense, and thereafter, on or about December 9, 1920, your 
correspondent—I will say December 4th—your correspondent, the 
man w’ho employed you to conduct this controversy, wrote a letter 
which will be offered in evidence here, on stationery not hearing his 
identification, inducing Sherman Kellogg, aged 88. to sign it, pur¬ 
porting to discharge me from further proceeding in the matter. 
Thereafter, and on March 7th and 8th and March 9th until March 
11, 1921. the man who employed you, to-wit. Leslie J. Lyons, ap¬ 
peared in the city of Washington. District of Columbia, and em¬ 
ployed you to enter vour appearance in this cause, (No. 37556), 
without my knowledge or consent. You entered your appearance 
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in this Court on March 14, 1921, in a proceeding where I was 

398 attorney of record at that time, without my knowledge or con¬ 
sent. Thereafter, and on May 4, 1921, you signed the neces¬ 
sary document enabling the appellees in the case of Sherman Kel¬ 
logg vs. the Union Trust Company and others (No. 3479), Henry E. 
Davis and myself being attorneys in the Court of Appeals in that 
controversy, you, on behalf of Sherman Kellogg, without my knowl¬ 
edge or consent, signed a consent that certain things might be done, 
to-wit: that Sherman Kellogg’s appeal might be dismissed. There¬ 
after and without my knowledge or consent, and without the consent 
of the Court of Appeals, you yourself filed in that Court on behalf 
of Sherman Kellogg, a paper called a “special appearance and con¬ 
sent to dismissal of appeal.” Thereafter, and on June 27, 1921, 
you fded in this Court this law suit, this very cause, Equity No. 
39138, a bill of complaint which you never drew, and which was 
drawn by the man who employed you in Kansas City, to-wit. I^eslie 
J. Lyons, whom we tried to disbar for the same practice in 1911. 
That hill of complaint is in the record here. It consists of ten or 12 
typewritten pages, charging me with everything that is irregular, 
and none of which is true. On the same date, vou filed in this Court, 
on the law side thereof, (No. 05075), an answer to a suit I had 
brought against Sherman Kellogg to recover about $1,420.98 of my 
own, which he owed me for moneys paid out as Court costs, and hotel 
and traveling expenses. You filed an answer in that cause, consist¬ 
ing of ten or twelve typewritten pages, villifying me. and ninety per 

cent was stricken out bv Mr. Justice Ilitz. I refer vou to those con- 

• • 

troversies. Not only that, but to further inject yourself into this 
controversy, while T was attorney of record, and villifying me to all 
others, you yourself on May 19, 1921. filed in the Court of Appeals 
(No. 3479. an affidavit signed l>v Sherman Kellogg, which wa* 
written by Lyons, that affidavit was sworn to before the stenographer 
for Leslie J. Lyons on May 10, 1921. In that document, 1 

399 am charged with perpetrating fraud, misleading and repre¬ 
senting to my friend, an old man 89 years of age now, that 1 

had misled him and had defrauded him under the guise of various 

things. You filed that document in the Court of Appeals, knowing 

that Ilenrv E. Davis and I were attornevs of record. 1 invite the 
• • 

attention of this Auditor of the Court to all the documents T have 
mentioned and say whether or not someone is guilty of misconduct. 

Kellogg at the date of the letter of discharge owed me $4,100.00 
on promissory notes. I loaned him money; 1 did everything for 
him; and you and Lyons are the people who have made it impossible 
for me to obtain any part of that which is due me on express contract, 
to say nothing of the pavment of Court costs and emploving associate 
counsel and charges, all of which has been repudiated by Kellogg, 
at your suggestion. I invite you now to go your limit, if you can 
find one word of mis-statement, just one. That is the reason I have 
been unable to pay the printer’s bill in Kellogg's ease. 

The distributive share of Sherman Kellogg in the property which 
he inherited by devise from his brother, William Pitt Kellogg, was 
$46,250.00, as residuary real estate. On that real estate I sent him 
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rentals amounting to $5,000.00. The records in this controversy, 
No. 24942, shown by the Executor’s second account, show $17,000.00 
more. 


Redirect examination: 

I might say to the Auditor, by way of setting matters right, some¬ 
times one makes a mistake in the use of a word. I may say that in 
the letter to Sherman Kellogg, of July 6, 1920. consisting of three 
pages, being Exhibit M-l, Georgie W. Snyder, where the word “file” 
appears is an error and should be the word “trial.” That mistake 
occurs in two places on the second page of the letter, and lower down 
on the second page of that letter is a reference to a $1,400.00 note. 

That is an error, and reference is made to the note of $1,420.98. 

400 Also down in that letter, on the second page, is the word 
“last”; that is an error and should be the word “life.” Those 

are all the corrections I desire to make. 

Referring to my letter of June 16, 1920, to E. A. Kellogg, in the 
first paragraph is the statement: “Herewith enclosed my bill to your 
father for $1,420.98 with a promissory note to cover, in pursuance 
of our agreement”. I now explain what is meant by the word 
“agreement” mentioned in this letter. 

About June 10th or 12th, 1920, E. A. Kellogg came to Wash¬ 
ington from Stanley, Kansas, in response to my letter to his father 
of the preceding May 21, 1920, and discussed the question of filing 
objections to the executor’s account, on behalf of his father, Sherman 
Kellogg, and on this Court House lawn, on the north side, in June 
12th, I think, 1920, he made an agreement by wdiich my compensa¬ 
tion for the rendition of that sendee to be thereafter rendered was 
a promissory note to cover whatever Court costs I had advanced, on 
behalf of Mr. Kellogg, in the caveat proceedings, which amounted 
to $356.18, hut the amount of which I did not know then, and in 
.addition to that, whatever railroad, traveling and hotel expenses I 
had paid out while leaving Kansas City and here in Washington 
from the time of the filing of the caveat proceeding on May 9, 1919, 
up to the following April 12, 1920. The amount of that I did not 
know 7 at that time—and it w 7 as agreed I should later on ascertain 
what those respective amounts were and make up a bill, and I 
did so, and the bill amounted to $1,420.98, and it was also agreed 
that I should send that bill along to Mr. E. A. Kellogg, who w T ould 
present the promissory note with the bill to the father, all of w T hich 
was done, and as testified to before, the promissory note was returned 
wuth the bill, and I receipted the bill and returned that to Mr. Kel- 
logg. Til is $1,420.98, note was given, therefore, for the services 
which I rendered in the caveat proceedings, on behalf of Mr. 

401 Kellogg, in objecting to the executor’s first account, and that 
is the extent of the agreement. 

Respecting the case of Sherman Kellogg vs. Winchell, No. 3479, 
in the Court of Appeals. T intervened in that cause on June 9, 1921. 
Respecting my letter of December 10, 1920, To Sherman Kellogg, 
in which I said: “It might be advisable for you to state wherein 
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I have been negligent, incompetent, unfaithful or dishonest in the 
management of your affairs, here or elsewhere.” I have not received 
any response from Mr. Kellogg to my request. 

Respecting my cross-examination where I said: “Oh, yes; you do 
not have to be a member of any Bar, in order to practice law.” I 
meant to say that a man, a member of the Bar of any other State, 
here in Washington, did not have to become or be a member of this 
Bar, in order to practice law. That is what was in my mind, and 
I desire to make an explanation of that. At the time of making 
the contract of employment of April 15, 1919, with Mr. Sherman 
Kellogg, I did not tell him and had never previously told him that 
I was a mend er of the Bar of the District of Columbia. I told him 
just the reverse, and told him T would come here and become a 
member just as quickly as possible, and have local counsel to assist 
me. I declined to draw this contract of employment under which 
I was discharged in December, 1920. 

To explain what I meant bv promissory notes. I mean that I held 
a promissory note of Sherman Kellogg for $1,600.00, executed Sep¬ 
tember 29, 1919, due sixteen months thereafter—I think April 29, 
1921. I also held a promissory note for $800.92, past due for 

monev loaned, alreadv testified to in this ease. I also held his note 
* * „ 

for $ 1 , 420 . 9 . 8 , then past due. These three notes, with the accrued 
interest, totalled a little over $4,000.00. and were in the hands of 
the Mid-West National Bank and Trust Company as collateral to 
my obligation of $2,200.00. 

George E. Fleming, a witness in behalf of defendant, testified 
before the Auditor, on July 6. 1922, as follows: 

402 Direct examination: 

My name is George E. Fleming. I am Vice-President of the 
Union Trust Company. As an officer of the Union Trust Company 
T have something to do with the administration of the estates. One 
of the officers or agents of the Union Trust Company, who executes 
deeds of conveyance on its behalf, is one of the Vice Presidents. 
Such deeds of conveyance are executed by myself quite often. The 
Union Trust Company of the District of Columbia, executor of the 
last will of William Pitt Kellogg, since November 26. 1918, has 
not, at any time, .to my knowledge, executed any deed of convey¬ 
ance, covering the several tracts of real estate described in Item 4 
of the last will of William Pitt Kellogg and delivered it to the 
Union Trust Company of the District of Columbia, the trustee named 
in Item 4 of said will. 

(The following three letters, and testimony of Frank J. Hogan 
(/) suggested by plaintiff and allowed by the trial judge:) 

(t) “At one of the hearings before the Auditor, to wit, on October 
5, 1922, the Auditor called the attention of counsel to a letter writ¬ 
ten him by Mr. Fletcher under date of September 29, 1922 in the 
words and figures following: 
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Mr. Herbert L. Davis, Auditor, 

U. S. Government Court House. 
Washington, D. C. 


“Sept. 29, 1922. 


Kellogg v. Fletcher, No. 39138. 

Dear Sir: 

At page 61 of the transcript of the testimony in the caveat pro¬ 
ceeding in the Estate of William Pitt Kellogg, it appears that Ed¬ 
mond C. Fletcher, attorney for caveator, introduced as defendant’s 
exhibit, No. 1, the will of William Pitt Kellogg, bearing date of 
June 30, 1914. It also appears at page 79 of this transcript of the 
testimony, that Frank J. Hogan, attorney for caveatees, introduced 
as evidence, as plaintiff’s exhibit No. 3, the will of William Pitt Kel¬ 
logg, bearing date of June 24, 1911. 

403 Inasmuch as this transcript of testimony is now in evi¬ 
dence in the above entitled cause, and inasmuch as Mr. Zir- 
ple, assistant secretary of the Union Trust Company, testified in the 
present proceeding, that these aforesaid wills were now in the posses¬ 
sion of Frank J. Hogan, and that the latter has not obtained per¬ 
mission to withdraw these two exhibits from the files of this Court. 
I would thank you to request the return of these documents forth¬ 
with. 

Very respectfullv, 

E. C. FLETCHER, 
Attorney for Defendant.” 


The Auditor also called counsel’s attention to his letter dated Oc¬ 
tober 2, 1922, in the words and figures following: 

“Washington, D. C., October 2, 1922. 

Frank J. Hogan, Esq., 

Colorado Building, 

Washington, D. C. 

Dear Mr. Hogan: 


In re Sherman Kellogg v. Edmond C. Fletcher, Equity No. 39138. 

Inviting attention to the enclosed copy of letter, dated September 
29, 1922, handed to the Auditor this afternoon, at 2:30 o’clock, by 
E. C. Fletcher, Esq., you are advised that the above entitled cause 
has been set down for further hearing by the Auditor at 2:30 o’clock 
P. M., Thursday, October 5th. 

While the Auditor has not as yet attempted to verify the state¬ 
ments contained in the enclosed copy of letter, it is requested that 
you cause diligent search to be made for the exhibits referred to, 
and, if possible, produce them at this office on or before Thursday, 
October 5,1922, at 2:30 o’clock, P. M. 

Very truly vours, 

H. L. DAVIS, 

Auditor” 
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And to a letter to the Auditor from Mr. Hogan, dated October 4, 
1922, in the words and figures following: 

‘Law Office of Frank J. Hogan 

Colorado Building, 
Washington, D. C., October 4, 1922. 

Honorable Herbert L. Davis, Auditor, 

Supreme Court of the District of Columbia, 

Washington, D. C. 

Dear Mr. Davis: 

In re Sherman Kellogg v. Edmond C. Fletcher, Equity No. 39133 

This acknowleges receipt of yours of the 2nd instant and advises 
that I have in my possession papers executed on June 24, 
404 1911, and June 30, 1914, bv William Pitt Kellogg as and 

for his last will and testament on their respective dates. 

Compliant to your courteous request I shall bring these papers 
to the Auditor’s office on Thursday, October 5. 1922, at 2:30 o’clock, 
and at this time if I am called upon as a witness for their produc¬ 
tion shall, unless there should appear to be some legal objection of 
which I am not at the moment advised, of course produce the same. 

I write this letter so that vour files mav contain a statement from 

t » 

me to the effect that the papers referred to are not and never have 
been a part of the court files in any case. There was never any neces¬ 
sity for mv obtaining permission to withdraw the same. They were 
simply exhibits at the trial of a law case at nisi prius. and were, in 
accordance with the invariable custom in this jurisdiction, retained 
in the possession of the person entitled to have them after the con¬ 
clusion of that trial. 

Yours very respectfully, FRANK J. ITOGAN.*’ 

At the hearing referred to Mr. Ilogan appeared and exhibited 
the so-called will of William Pitt Kellogg written in 1914 and 
stated not under oath that during the taking of testimony in the 
will case he had exhibited not only that paper but had introduced 
another paper dated in 1911 of a like character: that these papers 
had simply been marked by the stenographer for the purpose of 
identification and that they had ever since been in his possession; 
that he would waive subpoena duces tecum and announced that he 
had possession of the papers at this time. Counsel for Mr. Kellogg 
thereupon announced that though he could not see the materiality 
of these papers he had no objection to them being put in the record 
if thev are identified in the proper way, and that the way to do 
that was to put a witness on the stand and prove them. Thereupon 
Mr. Fletcher announced that he did not want to call Mr. Hogan 
to the stand. 

Thereafter at a further session before the Auditor on November 
22, 1922, and immediately at the close of the testimony taken on 
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behalf of Mr. Fletcher, counsel for Mr. Kellogg introduced as 
a witness Mr. Frank J. Hogan, who testified that he was a member 
of the Bar of the courts of this District; that he first became 

405 acquainted with Mr. Fletcher some time after the filing of 
the caveat to the will of William Pitt Kellogg, at which 

time the witness was one of counsel in defense of the will of May 
14, 1918; that there were then in existence an original will dated 
June 24, 1911, a copy of a will which had been executed by Gover¬ 
nor Kellogg on June 0, 1912, and an original of a will executed by 
the same testator on June 80, 1914, as well as a carbon copy of the 
last named document on which there had been interlineations indi¬ 
cating changes to be put in the subsequent will; that these were the 
same documents produced before the Auditor at the latter’s request 
some weeks before, at which time witness had volunteered to go 
upon the stand and prove said documents. 

The witness further testified that the trial of the will contest 
over Governor Kellogg’s will started Monday April 12, 1920, and 
on Thursday April 1, 1920. witness had invited Mr. Fletcher to 
come to witness’ office for a conference with regard to the proposed 
trial; that on the afternoon of April 2, 1920, Mr. Fletcher arrived 
and was told by witness that in spite of any other contentions wit- 
ness might have with regard to the lack of merit against the will 
of decedent, witness felt that hv showing Fletcher previous wills 
made by decedent he could demonstrate that the entire theory of 
the caveat was without the slightest basis; that the basis of the 
caveat, eliminating consideration of the scandalous parts of it', 
was that subsequent to the death of Governor Kellogg’s wife in his 
advanced age, and because of the shock and sorrow of having lost 
his companion of many years, decedent had been persuaded to make 
a will making testamentary disposition of his property contrary to 
that which he would otherwise have made, and that witness could 
show Fletcher that as far back as 1911 and continuing to the time 
of 1918, Governor Kellogg had continued a testamentary intent 
which had not differed from that shown in the last will. Witness 
showed the prior wills to Mr. Fletcher, who, in witness’ 

406 presence, read the 1911 will and the 1914 will. Witness told 
Fletcher that witness had a copy but not the original of 

the 1912 will, and read from that copy to him. Witness also called 
Fletcher’s attention to the interlineations and corrections in the 
1914 will in Governor Kellogg’s handwriting. Fletcher spent some 
time with witness who endeavored to show Fletcher that the exist¬ 
ence of these prior wills made further litigation entirely unjustifiable. 
Witness also called Fletcher’s attention to the fact that not only 
did these prior wills show continued testamentary disposition, but 
that if Fletcher could succeed in defeating the 1918 will, the 1914 
will would he propounded for probate. 

Witness also testified that when the case came for trial Fletcher 
requested witness to produce and witness did produce and hand to 
FJetcher the 1914 will, and that witness acting as counsel for the 
caveatees. introduced in the erveator’s case the 1911 will. 
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Witness further testified that on the 9th day of April, 1920, 
which was the seventh day after he had showed these wills to Mr. 
Fletcher, at another conference Fletcher requested witness to con¬ 
sent to a postponement of the trial because Fletcher had had some 
disappointment with regard to associate counsel in Washington, but 
that witness declined his request. 

The papers referred to in Mr. Hogan’s testimony were then ad¬ 
mitted in evidence in this case. 

On cross-examination the witness testified that these several prior 
wills first came into his possession during the month of March, 
1920, the 1911 will coming from Miss Mary K. Wills, and the rest 
of them from Mr. John J. Hamilton, who was one of the counsel 
in support of the will, representing the Union Trust Company; 

that witness knows of no affidavit filed in the probate pro- 
*107 ceedings to the effect that there were no prior wills; that Mr. 

George E. Fleming had made affidavit that, “he doesn’t 
know of any will or codicil of William Pitt Kellogg, late of said 
Dbtrict, deceased, other than the instrument of writing hereto an¬ 
nexed. dated May 14, 1918; that lie received the same from testator 
and that said William Pitt Kellogg died on or about August 10. 
191.8;’’ that prior to the time Fletcher called upon witness Fletcher 
was not notified of the purpose of the conference; that witness when 
he produced the latest of the prior wills, showed it to Fletcher and 
called his attention to the points of difference and of similarity and 
that he did that as to all the wills, and that Fletcher read them and 
discussed Item 4 of the 1914 will, and discussed points of similarity 
and difference between the testamentary disposition involved in 

Item 4 of the two wills, which was substantiallv the same; that 

« 

Mr. Fletcher said lie found there was a more direct devise of the 
real estate in the 1914 will than in the 1918 will; that witness can¬ 
not recall whether there was similar conference and conclusion 
reached with reference to Item 4 of the 1912 will. Witness called 
Fletcher's attention to the fact that in the 1914 will there was a 
superscription cancelling the will and argued that if Governor Kel¬ 
logg was incompetent when he made his subsequent will he was in¬ 
competent to cancel the former will: that Fletcher had these papers 
in his hands; that Fletcher requested no copies and witness gave 
him none: that he and Fletcher discussed the similarity between 
the 1911 will and the will offered for probate. Witness doesn’t know 
where the original of the 1912 will is, and witness has no recollec¬ 
tion of the copy of the 1912 will being introduced in evidence in 
the caveat proceedings. So far as witness knows Fletcher had not 
been apprised between the institution of the caveat proceedings in 
May, 1919, and witness’ conference with Fletcher in 1920, of 
408 the previous wills: that it was not until March, 1920, that 
the papers, with the exception of the 1911 will came to Mr. 
Hamilton's attention according to witness’ information; that the 
wills were then found and witness sent for Miss Wills and discussed 
with her the prior wills in March, 1920. and she told witness that 
she had found one among the papers after the death of her uncle 
which had never been mentioned to witness.” 
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Mr. McAtee: When Mr. Fletcher called upon you, was he notified 
previously of the purpose of the conference, and that you would 
produce at the conference the prior wills? A. Speaking from recol¬ 
lection, I would say he was not. I just asked him to come in and 
see if we could not settle the matter. 

Q. What w’as the first thing you said to him when he arrived, 
do you recall? A. No; I cannot say what was the first thing I 
said to him. I probably said: “How do you do, Mr. Fletcher? Take 
a seat.” 

Q. To refresh your recollection, did you say anything to the ef¬ 
fect “Mr. Fletcher, you are from the West, and I take it you put 
your cards on the table”? A. No. 

Q. You do not recall that? A. No; I hardly think I would 
have said anything complementary to Mr. Fletcher that morning. 

Q. Why do you make that remark if you were not acquainted 
with Mr. Fletcher? A. I was acquainted w r ith the man who drew 
the caveat. I knew* that that caveat w T as drawm without one bit of 
evidence to support it, and that it assailed the honor and integrity 
of men of integrity and honor, and besmirched the character of a 
woman. That was enough for me. 

409 Edmond C. Fletcher, a witness in his own behalf, testi¬ 
fied before the Court, on April 23, 1923, as follows: 

In September, 1918, when I was here on the War Labor Board, 
I obtained a copy of this will and mailed it to Sherman Kellogg, 
at his request. I never did solicit or urge Kellogg to permit me to 
bring suit for him. I have never done that in my life. When I 
was employed by Sherman Kellogg to conduct various investigations 
here, Chicago, and Omaha, I expended money and traveling ex¬ 
penses, including a trip to Kansas City. For this. Kellogg, upon 
entering into my special employment on April 15, 1919, agreed 
that I should be paid $1,600.00. This agreement was later modified 
and expressed in a promissory 7 note for $1,600.00. This note was paid 
by Kellogg on March 29, 1921, four months after my discharge. 

The foregoing is approved as the substance of all the testimony 
given and produced in the above entitled cause which bears upon 
the issues in dispute for the Court of Appeals, and is signed accord¬ 
ingly, this 10th dav of December, 1923. 

WALTER I. McCOY, Chief Justice . 

410 [ Endorsed :1 In the Supreme Court of the. District of Co¬ 
lumbia. In Eauitv. No. 39138. Sherman Kellogg, Plain¬ 
tiff, vs. Edmond C. Fletcher, Defendant. Statement of Evidence. 
Submitted on Oct. 12, 1923. Walter I. McCoy, Chief Justice. C. R. 
McAtee and C. E. Fletcher, Attorneys for Defendant. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4102. Edmond C. Fletcher, appellant, vs. Sherman Kellogg. Court 
of Appeals, District of Columbia. Filed Jan. 14, 1924. Henry W. 
Hodges, clerk. 
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The disposition of appellee's counsel, as dis¬ 
closed in their brief, to repeatedly misquote the 
record, and to state and argue at some length mat¬ 
ters which are not before this Court for considera¬ 
tion, requires the appellant Fletcher to point out 
the improprieties thus appearing. 


2 

II 

ARGUMENT 


1. Particular attention of the Court is called to 
the last eight lines on page 25 of the brief of coun¬ 
sel for Kellogg, wherein this Court is told that 
appellant, in his letter of July 6,1920, to his client, 
Sherman Kellogg, “states that he filed the caveat 
merely for the purpose of placing Mr. Fleming on 
the witness stand so as to establish the fraud of 


the executor,” * * * The words “filed the caveat” 
do not appear anywhere in this letter, though it 
consists of three full typewritten pages (R. 



That there 

may be no doubt as to what the appellant really 
told his client, Kellogg, by his letter of July 6, 
1920, the fifth paragraph thereof (R. 174) is now 
set forth as follows: 


“Now, upon the signing of the contract, we 
believed that the executor, who swore under 
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oath filed in the office of the Register of Wills, 
that he did not know of any prior wills of 
William Pitt Kellogg, swore to the truth, and 
we therefore proceeded to break the last will, 
and for nine months thereafter, I gave the 
matter my undivided attention. However, a 
few days prior to the date of trial, the execu¬ 
tor, through counsel, produced three other 

f >rior wills, each of which gave to the heirs at 
aw from $25,000.00 to $50,000.00 less than 
the last will, and, at the same time, created 
a perfect trust. Now, with this situation in 
mind, I proceeded to {file) merely for the pur¬ 
pose of placing George E. Fleming upon the 
witness-stand so as to establish the fraud of 
the executor, * * * 

From the word “file” appearing in the above 
letter, it is apparent that a typographical error 
was committed. So the appellant, while testifying 
before the Auditor of the Court below, corrected 
the error in the following language (R. 245): 

“I might say to the Auditor, by way of 
setting matters right, sometimes one makes 
a mistake in the use of a word. I may say 
that in the letter to Sherman Kellogg, of July 
6, 1920, consisting of three pages, being 
Exhibit M-I, Georgia W. Snyder, where the 
word “file” appears is an error and should 
be the word “trial.” That mistake occurs in 
two places on the second page of the 
letter,” * * * 

The second word “file” instead of “trial,” as 
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above testified to, appears in appellant’s said let¬ 
ter as follows: 

“In addition to that, the costs and expenses 
incurred thereafter and until the date of 
(file) on April 12,1920, at which time I asked 
the Court to direct the jury to find a verdict 
against us.” 

The record therefore discloses that appellant 
proceeded to trial merely for the purpose of plac¬ 
ing George E. Fleming on the witness-stand so as 
to establish the fraud of the executor. This lan¬ 
guage is quite different from “filed the caveat” as 
represented to this Court by counsel. 

Yet Kellogg’s counsel, who prepared this mis¬ 
statement of fact in their brief, knew that the 
word “file” was a typographical error, knew that 
it did not make sense with the context, knew that 
Fletcher had corrected it in his later testimony 
(R. 245), and yet they most unfairly and im* 
properly call the Court’s attention to it, and argue 
from this falsity in their effort to discredit 
Fletcher. 

2. Again, Kellogg’s counsel at page 26 of their 
brief, wherein they pretend to reveal appellant’s 
admissions in his answer (R. 38), say: 

“Fletcher further says that he promised 
Kellogg and his son, Ernest A. Kellogg, that 
he would bring a suit to recover such damages 
against Fletcher and the Union Trust Com¬ 
pany upon a contingent fee of fifty per cent 
of the amount recovered,” * * * 
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Yet, that answer shows that Fletcher says he 
informed Kellogg of the above (R. 38). 

Elsewhere, Kellogg's counsel, at page 26 of 
their brief, wherein they draw a conclusion from 
appellant's words, say: 

“And he impliedly admits (R. 39) that Kel¬ 
logg was not required to reimburse him for 
the expenses and court costs paid by 
him, * * * 

Yet, the record shows the contrary as follows 
R. 39): 

“On the contrary, defendant alleges and 
avers that he informed plaintiff's agent, E. 
A. Kellogg, that, if such expense and the 
aforesaid court costs were paid, the true 
amount of which was then unknown, he, the 
defendant, as a consideration therefor, would 
institute and prosecute various objections to 
the executor's account then about to be filed 
in the estate of the said William Pitt Kel- 
logg.” 

3. Again, Kellogg's counsel, one of whom is 
Walter C. Clephane, at page 21 of their brief, 
make the following statement: 

“As further bearing upon the same subject 
it is pertinent to state that the record shows 
(R. 120) that after Fletcher was dismissed 
by Kellogg in December, 1920, (R. 31) he 
insisted in continuing as Kellogg's attorney 
of record in said partition suit until a year 
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thereafter, to-wit, the 13th day of December, 
1921, when upon a formal application of Kel¬ 
logg, an order was passed by the Supreme 
Court of the District of Columbia, against 
the protest of Fletcher, adjudging and de¬ 
creeing ‘that the name of Edmond C. 
Fletcher be, and the same hereby is with¬ 
drawn from the record as attorney for the 
defendant Kellogg in the above entitled 
cause,” (R. 120). 

After reciting the foregoing, appellee’s counsel 
then insert “R. 120” in their brief, thus indicating 
to this Court that the record, at page 120, fur¬ 
nishes evidence in support of their assertions 
about appellant's professional conduct in the parti¬ 
tion suit. Let us see, now, what appears at page 
120 of this record. Perhaps, it were better to turn 
to the preceding and succeeding pages, all of which 
show a three page ex parte statement designated 
as an “Affidavit of Walter C. Clephane in cause 
No. 3765, in Court of Appeals.” Mr. Clephane 
thus endeavors to make himself a witness for his 
client, Kellogg, and thereby escapes the chill of 
cross-examination. This affidavit of May 9,1922, 
on its face, shows that it was made and filed in a 
collateral proceeding, in support of affiant's ob¬ 
jections against the issuance against him by this 
Court of a rule to show cause (R. 119). On the 
following November 22, 1922, said Walter C. 
Clephane, as counsel for Kellogg in this instant 
cause, produced and filed this same ex parte state¬ 
ment before the Auditor in the Court below. Being 
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thus filed, appellee’s counsel deem it evidence for 
Kellogg, as well as a successful attack upon 
Fletcher’s professional integrity. In this affida¬ 
vit, Walter C. Clephane, upon his oath , told this 
Honorable Court that Fletcher, on May 7th, 1920, 
entered his appearance as attorney of record for 
Sherman Kellogg in the partition suit, wherein 
appellant was an intervener after November 17, 
1920, and continued to represent said Kellogg 
therein until December 13, 1921 (R. 119). In 
another part of this affidavit, Clephane veered 
somewhat and told this Court that his law firm 
had entered appearance for Kellogg in this very 
suit, on the 14 th day of March , 192f (R. 120). 
And in another of these ( convenient ) affidavits, 
dated December 5, 1921 (R. 141-142), and at¬ 
tached to a motion for a rule to show cause why a 
bill of complaint should not be dismissed by the 
Court below, the same Walter C. Clephane, on 
oath , veers completely around and tells the oppo¬ 
site story to the Court below, reading as follows: 

“Walter C. Clephane, being first duly 
sworn, deposes and says, that he is a member 
of the Bar of the Supreme Court of the Dis¬ 
trict of Columbia; that he was advised by 
Sherman Kellogg, who is named as plaintiff 
in the above entitled cause, in the Spring of 
1921, that he had dismissed Edmond C. 
Fletcher, who appears as attorney for the 
plaintiff in these proceedings, and that the 
said Fletcher had no longer any authority to 
represent him, and affiant’s firm, Clephane & 
Latimer, have, at the request of said Kellogg, 
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been since representing him in all his business 
matters in the City of Washington including 
all proceedings in the Supreme Court of the 
District of Columbia .” (Italics supplied). 


The above shifting witness, Walter C. Clephane, 
affidavit maker and lawyer for Kellogg here, is 
the same party shown by the record to have inter¬ 
meddled with appellants professional business 
with Mr. Kellogg, aged 88 years, without appel¬ 
lant’s knowledge or consent, thereby resulting in 
Kellogg’s attempted discharge of appellant, with¬ 
out the consent of this Court, and without compen¬ 
sating Fletcher, and the same Clephane whose pro¬ 
fessional conduct is referred to bv this Court, in 
Kellogg vs. Winchell, 51 App. D. C. 17, and but 
meagerly described by appellant in this Record at 
pages 243-244. In view of Clephane’s offering 
himself as a witness herein and his vicious and un¬ 
fair attack upon Fletcher’s professional integrity, 
it is of interest to observe the record, at pages 
117-119, as follows: 


“Affidavit of Edmond C. Fletcher in Cause 
No. 3765 in Court of Appeals. 

Filed Before the Auditor November 25, 
1922. 
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District of Columbia, ss : 

Edmond C. Fletcher, of lawful age, being 
duly sworn on oath, deposes and says that he 
is the intervener-appellant named in the 
above entitled cause; that at the time of filing 
his motion herein on the 9th day of May, 1922, 
he was unable to furnish to this Court for 
consideration, the original testimony taken 
at the hearing in the Court below on March 
7, 1921, on the merits of the affiant's petition 
of intervention against the parties, plaintiff 
and defendants, including Sherman Kellogg; 
that at said hearing one Leslie J. Lyons, an 
attorney-at-law of Kansas City, Missouri, ap¬ 
peared and argued said cause, on behalf of 
said Sherman Kellogg, his argument being 
taken down in shorthand by the Court Re¬ 
porter, and now reduced to typewriting and 
produced herewith, the original of which is 
attached to this original affidavit, marked 
Exhibit “A,” and made a part hereof, copies 
of said writing being attached to the copies 
of this affidavit, also marked Exhibit “A” and 
made a part thereof; that thereafter and on 
March 11, 1921, the said Leslie J. Lyons and 
one Walter C. Clephane, a member of this 
bar, acting for said Sherman Kellogg, and 
affiant, acting for himself, appeared before 
this Court below' and procured from said 
Court an order of distribution of funds to 
said Sherman Kellogg; that thereafter and 
on March 14, 1921, the law firm of Clephane 
(Walter C. Clephane) and Latimer (J. Wil- 
mer Latimer) and Gilbert L. Hall, against 
w T hom a Rule to show Cause is prayed for 
herein, entered their respective appearances 
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of record in said cause in the Court below, 
and since that date, including March 7th and 
11th respectively, have represented, or pre¬ 
tended to represent, the said Sherman Kel¬ 
logg* and during the pendency of affiant's 
petition of intervention in the Court below 
until the following 4th day of August, 1921; 
that as the legal representatives of said Kel¬ 
logg, they have failed to plead, or ask leave 
to plead, in the cause below for the benefit of 
their client. 

Affiant further says that upon express 
authority from said Sherman Kellogg, he, 
affiant represented said Kellogg in said pro¬ 
ceeding from May 10, 1920, and December 9, 
1920, with the express understanding entered 
into on August 6, 1920, at Kansas City, Mis¬ 
souri, the residence of affiant, that affiant 
.should take whatever steps were necessary 
in the Court below to obtain reasonable com¬ 
pensation against the parties therein, plain¬ 
tiff and defendants, nineteen in number, for 
professional services rendered therein by 
affiant, as attorney of record for the plaintiff, 
Isaiah S. Coomes, prior to said May 10, 1920, 
and prior to affiant's entering appearance 
herein for the said Kellogg. 

Affiant further says that on November 17, 
1920, he, as intervener, filed in said cause be¬ 
low his petition of intervention against all of 
said parties, plaintiff and defendants, and 
acknowledged, on behalf of said Sherman Kel¬ 
logg, service of a copy of said petition of inter¬ 
vention, in pursuance of his right so to do; 
that thereafter and on December 9, 1920, he 
received a letter bearing date of December 4, 
1920, signed by the said Sherman Kellogg, 
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at Stanley, Kansas, and prepared in type¬ 
writing by the said Leslie J. Lyons, on station¬ 
ery not bearing his identity, after some nego¬ 
tiation with the said Walter C. Clephane, re¬ 
specting the business existing between the 
affiant and-the said Kellogg, the latter being 
of the age of 88 years; that by the terms of 
said letter, this affiant was discharged from 
further representing the said Kellogg in said 
proceeding, including many other proceed¬ 
ings, without having received any compensa¬ 
tion for professional services rendered, not¬ 
withstanding the fact that said Kellogg, and 
his aforesaid attorneys, failed to obtain the 
consent of the Court, authorizing such dis¬ 
charge, until the following December 13, 
1921; that when substitution of counsel was 
attempted therein by said Kellogg, and his 
aforesaid attorneys, the Court below ordered 
to be withheld the sum of $4,000.00, as secur¬ 
ity for affiants claim to compensation for 
services performed in said proceeding on be¬ 
half of said Kellogg, as the latter's attorney 
of record prior to Dec. 9, 1920, aforesaid. 

Affiant further saith not. 

Edmond C. Fletcher. 

Subscribed and sworn to before me this 
12th day of May, 1922. 

(Seal) A. E. E. Mason, 

Notary Public, D. C. 

My commission expires Dec. 11, 1923.” 
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4. Again, appellee’s counsel, at page 9 of their 
brief, and under the caption “FLETCHER’S 
CONDUCT,” say: 

“It is apparent that Fletcher’s idea on the 
subject of the invalidity of the trust embraced 
in Item IV as expressed to Kellogg was funda¬ 
mentally wrong. From his letter to Kellogg 
dated February 25, 1919 (R. 162, 163), it 
would appear that Fletcher had prepared a 
seven page brief on the question without hav¬ 
ing found any case exactly in point, but had 
he read the cases cited in the appendix he 
could scarcely have submitted the opinion to 
his client that was stated by him. As bear¬ 
ing upon Fletcher’s legal acumen it is some¬ 
what remarkable that after these decisions 
had been expressly called to his attention be¬ 
fore the auditor by counsel, and after he had 
examined them, he testified that none of them 
was analogous to the questions involved (R. 
242, 243).” (Italics supplied). 

It is thus seen that these counsel again divell 
upon matters not embraced in the assignments of 
error . They much prefer to discuss appellant’s 
lack of legal intelligence and understanding, as 
they see it, rather than the issues herein. If ever 
there was a comedy in a law suit, it is found ex¬ 
pressed in appellee’s brief at pages 45-52, wherein 
there is an “APPENDIX” consisting of eight 
printed pages. The first paragraph thereof, in 
large bold type, reads as follows: 
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“Authorities determining that when a tes¬ 
tator directs his land to be sold for certain 
purposes without specific devise to the execu¬ 
tor, the executor has by implication the power 
to sell” 

By this caption, appellee’s counsel endeavor to 
advise this Court that the last will and testament 
of William Pitt Kellogg, about which there is no 
controversy here, directed land to be “sold” by 
the executor, or directed the executor to “sell” 
land. Proceeding upon the theory that a mule is 
a horse, appellee's counsel then write a treatise 
upon the subject “horse.” That treatise is here 
known as “Appendix” to appellee’s brief. In it 
counsel quote at great length the cases which, to 
them, seem pertinent to the Kellogg will. These 
cases are Peters vs. Beverly, 10 Pet. 532; Taylor 
vs. Benham, 5 How. 233; Rathbone vs. Hamilton, 
4 App. D. C. 475; Griffith vs. Stewart, 31 App. D. 
C. 29, affirmed in 217 U. S. 323; Wilson vs. Snow, 
228 U. S. 217; and Third Pomeroy Equity Juris¬ 
prudence (1905 Ed), 1012. Of course appellee’s 
counsel do not point out, in the record, where this 
Court may find the trust language, if any there 
be, appearing in this will. Yet it is fully set forth 
as “Item Four” thereof, and attached to appellee’s 
petition (R. 11-12). In the first few lines of this 
Item Four, is the following: 

“Subject to the foregoing provisions, and 
at the end of the year of administration, or 
sooner if the condition of my estate will per- 
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mit, 1 authorize and direct my said executor 
(Union Trust Company) to convey , transfer , 
turn over and deliver to the Union Trust 
Company of the District of Columbia, a cor¬ 
poration, as Trustee, the sum of Eighty 
Thousand Dollars ($80,000.00) in cash or 
securities, or part cash and part securities, 
said securities to be selected by my said execu¬ 
tor, together with premises (description of 
8 tracts of land) etc.” 

The above language does not, therefore, contain 
the words “sell” or “sold” as pretended and indi¬ 
cated by appellee’s counsel. Not only this omis¬ 
sion, but nowhere in the will is the executor 
authorized or directed to lease, rent, repair, in¬ 
sure, pay taxes, assessments, and interest, or 
otherwise manage the trust property, or even go 
upon it. We find, then, only a mere naked power 
conferred upon the executor, unaccompanied by 
any trust, to be executed within the year of admin¬ 
istration. There are no proceeds to arise in the 
hands of the executor for the use of others. This 
naked power has never been executed by said 
executor within the year of administration, or 
within four years thereafter. The record, at page 
246, discloses the testimony of George E. Fleming, 
taken before the Auditor in the Court below on 
July 6, 1922, as follows: 

“My name is George E. Fleming. I am 
Vice-President of the Union Trust Company. 
As an officer of the Union Trust Company I 
have something to do with the administration 
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of estates. One of the officers or agents of 
the Union Trust Company, who executes 
deeds of conveyances on its behalf, is one of 
the Vice-Presidents. Such deeds of convey¬ 
ance are executed by myself quite often. The 
Union Trust Company of the District of 
Columbia, executor of the last will of William 
Pitt Kellogg, since November 26, 1918, has 
not, at any time, to my knowledge, executed 
any deed of conveyance, covering the several 
tracts of real estate described in Item 4 of 
the last will of William Pitt Kellogg and de¬ 
livered it to the Union Trust Company of the 
District of Columbia, the trustee named in 
Item 4 of said will.” 

Notwithstanding all of the above, counsel for 
Kellogg seek to burden this Court with the belief 
that the above mentioned cases are applicable to 
the question raised by the Kellogg will, and seek 
to convey the thought that appellant erroneously 
advised his client, Sherman Kellogg, of the pre¬ 
vailing law in the District of Columbia. We can 
see now whether these counsel are here acting in 
good faith with this Court. An examination of 
each of those authorities, quoted by them, dis¬ 
close the following: 

In Peters vs. Beverly, supra, the executor was 
directed to sell real estate and apply the proceeds 
to the payment of debts , the Court saying: 'That 
when an executor is invested with the rents and 
profits of the lands, for the sale or use of another, 
it is a power coupled with in an interest, and sur¬ 
vives.” In Taylor vs. Benham, supra, the execu- 
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tor was directed to sell lands for distribution of 
proceeds , the Court saying: “One of the tests of 
this subject is, that a naked power to sell may be 
exercised or not by the executors, and is discre¬ 
tionary; while an imperative direction to sell and 
dispose of the proceeds in a certain way, as in this 
case, is a power coupled with a trust.” In Rath- 
bone vs. Hamilton, supra (a District of Columbia 
case), the executor was directed to sell lands and 
distribute proceeds , the Court saying: “That the 
making of this distribution was a proper duty of 
the executor.” In Griffith vs. Stewart, supra (a 
District of Columbia case), the executor was given 
complete power over the entire estate , real, per¬ 
sonal and mixed, and was also directed to sell the 
lands and pay over the proceeds to the devisees. 
the Court saying: “That when the executor was 
directed to sell the real and personal estate and 
distribute the proceeds in a certain manner, the 
legal estate vested in the executor by implication.” 
In Wilson vs. Snow, supra ( a District of Columbia 
case), the executor was directed to sell lands and 
invest the proceeds in goods , stocks , or otherwise , 
the Court saying: “That the power to sell was 
coupled with the active and continuing duty of 
managing the property , making disposition there¬ 
of , and changing investments.” Further saying: 
“That the possession of the right in the subject 
over which the power is to be exercised makes the 
interest and creates an authority coupled with an 
interest.” In Pomeroy Equity Jurisprudence, 
supra, is announced the doctrine that, although 
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there be no devise in terms to the executors, the 
authority conferred by the will upon the executors 
to lease, rent, repair, insure, pay taxes, assess¬ 
ments, and interest, and otherwise manage the 
trust property, and to pay over the net income to 
the devisees or legatees, necessarily carries the 
legal title to the executors, and creates an express 
active trust in them.” 

5. Again, appellee’s counsel, at page 40 of their 
brief, say: 

“The Auditor found it expedient in his re¬ 
port to refer to his observations of the de¬ 
meanor of the witnesses (R. 66), the chief 
of whom was Mr. Fletcher. The trial justice 
sums up the situation in a single terse sen¬ 
tence. When referring to Mr. Fletcher’s tes¬ 
timony he says: ‘He tells a different story 
from that told by the plaintiff’s witnesses, but 
theirs are taken as the truth.’ ” (R. 211). 

(Italics supplied). 

These counsel, of course do not show to this 
Court, that the above quoted remarks of the trial 
justice were uttered when passing upon the ques¬ 
tion of the validity of appellant’s $1,420.98 prom¬ 
issory note given by Kellogg, wherein that Court 
erroneously held that witnesses, not one witness, 
testified upon behalf of the plaintiff Kellogg, and 
that such was sufficient to set aside a promissory 
note in all its terms. A glance, however, at the 
record, at pages 221-222, discloses the fact that 
one witness only testified for Kellogg, in respect 
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to this subject, and such witness was his son, 
Ernest A. Kellogg. 

After appellee's counsel finished their remarks 
about Fletcher's credibility, they say at page 41 
of their brief: 

“Some stress is laid in appellant's brief 
upon the testimony of experts as given before 
the Auditor as to the value of Mr. Fletcher's 
services. No criticism is made or has been 
made upon the testimony given by these ex¬ 
perts." 

It is thus admitted by appellee's counsel, then, 
that they cannot complain of the testimony of the 
expert lawyer witnesses testifying upon behalf of 
appellant as to the reasonable value of the latter’s 
professional services rendered. As heretofore 
shown, two of these expert witnesses, Daniel Thew 
Wright and William J. Neale, testified to $100.00 
per day exclusive of appellant's living expenses 
(R. 72), for the time given to Kellogg's business, 
shown to have been 315 days, and one other wit¬ 
ness, Robert H. McNeill, testified to $20,000.00, 
as the value of such services, in a lump sum, ex¬ 
clusive of appellant's living expenses (R. 72). Yet 
appellee, taking refuge behind the Auditor's re¬ 
port, then say: 

“But as shown by the Auditor in his re¬ 
port, the hypothetical question propounded to 
them did not correctly recite the facts (R. 
64-66), and he points out a few of the many 
instances in which the question fails to en- 
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lighten the witnesses as to the actual occur¬ 
rences in connection with this unfortunate 
litigation.” 

So we have here a situation where Kellogg’s 
counsel offer no objection to a hypothetical ques¬ 
tion when propounded to these three witnesses. 
After the trial is over, the auditor being of the 
opinion that such question did not correctly recite 
the facts, and should have been objected to, pro¬ 
ceeds to ignore the undisputed testimony of the 
three expert witnesses as to value of Fletcher ’3 
services. 

To this ruling and comment by the auditor, ex¬ 
ception was duly taken by Fletcher, but the trial 
court did not act upon the exception. 

This honorable court has passed upon this 
exact question in Washington Am. T. V. R. vs. 
Lukens, 32 App. D. C. 442-458, in the following 
plain language. 

“Counsel for the defendants objected gen¬ 
erally, stating no specific grounds of objec¬ 
tions. So far, then, as the record discloses, 
the objections might apply to the qualifica¬ 
tions of a witness, or to the insufficiency of 
the general hypothetical question, or to the 
additional parts coming within the knowledge 
of the witness through his own examinations, 
or to all combined. This is clearly a case in 
which the objection should have been specific 
in order, that the party might have an oppor¬ 
tunity to cure any defect, by further exami¬ 
nation of the witness as to qualifications; by 
amending the hypothetcal question if im¬ 
portant to do so; by striking out the question 
as to witnesses’ own examination; or by 
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specifically restating these additional facts to 
which he had previously, testified, quoting 
Washington Gas Light Co. vs. Poor, 3 App. 
D. C. 127, 133.” 

IN CONCLUSION 

These several instances are but the most notice¬ 
able of the many times that counsel for Kellogg 
have erroneously quoted the record, or attempted 
to engage the attention of the court with matters 
which, although of great interest to them, are not a 
part of this case and therefore not before the court 
for consideration. 

As a matter of fact there is but one real out¬ 
standing issue for the Court’s consideration. 
That is the question of payment to Mr. Fletcher 
upon a quantum meruit for 315 days of his time 
as an attorney spent upon the appellee Kellogg’s 
business. Hired upon a contingent basis and dis¬ 
charged after 315 days work and before realiza¬ 
tion on his contract, such realization being com¬ 
pletely defeated and rendered impossible by this 
discharge. What shall he be paid for his 315 
days work done? The testimony is undisputed 
as to its worth—there can be, then, but one con¬ 
clusion by this court—the appellant Fletcher must 
be paid. The only measure of the worth and value 
of his services is his testimony and that of three 
expert witnesses—lawyers, who say, that he 
should receive $31,500.00, which is more than he 
asks. 

Respectfully submitted, 

Edwin S. McCrary, 
Attorney for Appellant. 




